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NOTE. 
Tue section numbers cited in the Digest, where the statute 


is not indicated, refer to sections of ‘‘ The Workers’ Com- 


pensation for Accidents Act, 1900.” 


Where the “ Act of 1908” is referred to, the consoli- 
dated statute 1s meant, and not the new Workers’ Com- 
pensation Act of that year, which was enacted subsequent 


to this compilation being completed. 
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NEW ZEALAND. 


DIGKST OF WORKERS 


COMPENSATION CASES 


FROM 1901 TO 1907 INCLUSIVE. 


(1) 


ACCIDENT ARISING OUT OF AND IN 
THE COURSE OF EMPLOYMENT. 


1. Employment—Discharge from—Implied 
Continuance to complete Necessary Work— 
Section 6.] M. was employed as dredge- 
master by respondent company at a weekly 
wage subject to a month’s notice. A tele- 
gram was sent to M. as follows: “ Directors 
decided close down. Discharge all hands, 
including yourself, and appoint engineer 
caretaker meantime.” It reached him in 
the evening, and during the next morning 
the hands were employed in mooring the 
dredge. After they left, M. and the engineer 
were engaged in work preparatory to laying 
the dredge up, and whilst so employed M. 
fell into the river and was drowned. 

Held, That the instructions to M. impliedly 
authorised him to hand over the dredge to 
a caretaker and to do the necessary work 
incident to the caretaker taking charge, 
and that M. was therefore at the time 
of the accident in the “employment” 
of the respondent company. McLxan v. 
First CHANCE GOLD-DREDGING CoMPANY 
(Cooper, J., Pres.). 

Vol. i, p.5; 5 Gaz. L.R. 15 


2. Injury by Horse belonging to Injured 
Worker—Horse used for the Work but not 
actually «n Use at Time of Accident.] An 
employee of a local authority was paid a 
daily wage and an allowance of 2s. a day 
for the use of his horse and dray, which was 
to be used at his own discretion. He 
brought the horse and dray, carrying tools, 
to the work, and took the horse from the 
dray. He was subsequently in the act of 
taking him back, for the purpose of driving 
himself and his fellow-workmen to dinner, 
when the horse kicked him. He had pro- 
posed, after dining, to call at a place further 
on to fetch some drainpipes for the work. 


1—Digest. 





(2) 


ACCIDENT ARISING OUT OF AND IN 
THE COURSE OF EMPLOYMENT 
— continued. 

Held, That the accident arose out of 
and in the course of the employment. 
WaRRINGTON v. OpotTikI Town Boarp 
(Cooper, J., Pres.). 

Vol. ii, p. 6; 5 Gaz. L.R. 235 


3. Gold-dredge Employee—Drowned whilst 
getting Water for Meal in the Middle of a 
Working Shijt.] The deceased was employed 
as an engine-driver upon a gold-dredge, 
being with another man on an eight-hours 
shift at night. It was usual for the men to 
have a meal in the middle of the shift and 
to make tea; and for that purpose one of 
them had to go ashore for water, as the 
dredge was not working in a running stream 
and there was no means of storing water 
on the dredge. In so going ashore the 
deceased was drowned. 

Held, That the accident arose out of the 
doing of something incidental to the work 
which it was the deceased’s duty to perform, 
and so arose out of and in the course of the 
employment. BarRowMaN v. New GREEN- 
STONE GOLD-DREDGING Company (Chap- 
man, J., Pres.). 

Vol. iii, p. 11; 6 Gaz. L.R. 316 


4. Work over for Day—Unnecessary Work 
—Clear Disobedience of Orders—Serious and 
Wilful Misconduct—Sections 5 and 6.] The 
claimant was employed as a “catcher” at 
a flax-mill to receive the stream of fibre as 
it came from the machine. After the whistle 
had sounded for the end of the day’s work 
he went away and came back. No fibre 
was coming through, but a piece was hanging 
to the rollers and he attempted to remove 
it, his hand being drawn into the machine. 
He had been repeatedly ordered not to 
attempt to remove fibre hanging in this way. 








(3) 


ACCIDENT ARISING OUT OF AND IN 
THE COURSE OF EMPLOYMENT 
—continued. 

Held, That the accident did not arise 
out of and in the course of the employment, 
the day’s work being over and the piece of 
fibre not interfering with claimant’s work. 

Held also, That the disregard of orders 
repeatedly given in a pointed way amounted 
to serious and wilful misconduct. POWER 
v. THOMSON (Chapman, J., Pres.). 

Vol. iv, p. 23; 8 Gaz. L.R. 82 


5. Flax-manager—Accident during Journey 
to engage Workmen—Time wasted—Conduct 
justifying Dismissal— Whether Employment 
ended—WSection 6.]| The deceased was em- 
ployed as manager of flax-cutting operations 
at an hourly wage. He went to another 
town to engage workmen on behalf of 
respondent, his employer, and was returning 
when he was thrown from his horse and 
killed. The deceased stayed in the town 
an unnecessary length of time after he had 
engaged the men, and also spent some four 
hours on his own account in a township 
on the return journey. The accident 
happened at a time of day when in the 
ordinary course he would not have been 
working for the respondent. 

Held, That in going and returning he was 
on his employer’s business, and that it was 
immaterial at what hour he travelled; and 
also that, even if by wasting time he had 
given good grounds for his dismissal, he 
had not thereby put an end to the employ- 
ment; and that therefore the accident 
arose out of and in the course of his employ- 


ment. BERDINNER v. CAMBRIDGE (Chap- 
man, J., Pres.). Tol. v, p. 2 
6. Dinner - hour — Accident during — 


Strolling about near Working-place.| ‘The 
claimant was employed by the week cleaning 
out ditches in a paddock where fires were 
burning, the place being a dry swamp. 
During the dinner-hour he strolled about 
the paddock and accidentally burnt his 

foot by stepping into the burning ground. 
Held, That the accident did not arise out 
of the employment. Blouett v. 

(6 W.C.C., p. 16) distinguished. 

MANNING (Chapman, J., Pres.). 
Vol. v, p. 5; 8 Gaz. L.R. 657 


SELBY v. 


7. Jéurney to Place of Employment— | 
Carried in Respondent's Vehicle—Conveni- 
Claimant's Duties.| Where an employee on 


ence of Worker—No Contract to carry.| The 
claimant was engaged to proceed to an 


employment, to reach which a journey by | 
machinery, advanced with the object of 


train and subsequently by other con- 


DIGEST. 





Sawyer | 








(4) 


ACCIDENT ARISING OUT OF AND IN 
THE COURSE OF EMPLOYMENT 
—continued. 

veyance, occupying some days, was neces- 
sary. He was told that at the end of 
the train journey he could ride in the 
respondent’s dray, which he would meet, 
but the Court held that there was no con- 
tract to carry him to the place of employ- 
ment, and that it was only as a convenience 
to the claimant that he was allowed to 
ride in the dray. 


Held, That an accident causing injury to 
the claimant, which occurred whilst riding 
in the dray, did not arise out of and in the 
course of his employment. 

The general rule is that a worker’s em- 
ployment begins when the time has arrived 
for commencing work and the locality has 
been reached at which such work has to be 
done. CavaANAGH v. Buack (Sim, J., Pres.). 

Vol. vi, p. 35 


8. Injury whilst obeying Order of Employer 
—Unconnected with Employer's Industry— 
Sections 4 and 6.] If while in an employ- 
ment to which the Act applies a worker 
receives an order from his employer which it 
is his duty to obey, and sustains injury 
whilst carrying out the order, he is entitled 
to compensation although the act ordered 
may not be directly connected with the 
industry carried on by the employer. 
VENNELL v. VALLANCE (Cooper, J., Pres.). 

Vol. i, p. 37; 5 Gaz. L.R. 46 


9. Officer in Charge of Vessel —Doing 
Something in Interests of Employers.] The 
deceased was an engineer and, the master 
being incapacitated, was in charge of a 
steamer. Whilst it was moored he, being 
on the wharf, noticed some cargo put upon 
the deckhouse without his authority. He 
remarked upon it and went on the steamer, 
and was shortly after seen in the water, 
the cargo objected to being in the water 


with him. The Court inferred that he went 


on board to do something in the interests 
of his employers, and that whilst doing or 
attempting to do it the accident happened. 

Held, That the accident arose out of and 
in the course of the employment. SLEIGH 


_v. NORTHERN UNION STEAMBOAT COMPANY 


(Chapman, J., Pres.). 
Vol. iii, p. 21; 7 Gaz. L.R. 83 


10. Emergency not directly connected with 


a gold-dredge, being appealed to on an 
emergency arising in connection with the 


ee a As 2 — 
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(5) DIGEST. (6) 


ACCIDENT ARISING OUT OF AND IN| ACCIDENT ARISING OUT OF AND IN 


THE COURSE OF EMPLOYMENT 


—continued, 
remedying what had happened, though it 
was not clear what he intended to do, and 
before he actually did anything became 
involved in the machinery and was killed,— 

Held, That the accident arose out of and 
in the course of the employment. 
v. Ristne SuN GOLD-DREDGING COMPANY 
(Chapman, J., Pres.). 


ll. Draper — Doing Carpentering Job — 
In Furtherance of Employer's Interest.] A 
draper’s assistant, finding a yard-measure 
which was let into the counter to have a 
projecting point which interfered with his 


work, took a hammer and chisel to remove > 


it. A splinter of wood flew off and injured 
his eye. He was the only male person in 
the establishment, 
carpentering jobs with the approval of his 
mistress. 

Held, That the accident arose out of and 
in the course of his employment. GLovER 
v. NEILL (Chapman, J., Pres.). 

Vol. v., p. 1; 8 Gaz. L.R. 607 


12. Act unconnected with Ordinary Duties 
—Obedience to Order of Experienced Fellow- 
workman—Regarded as Hmergency—Sup- 
posed Interest of Employer.] The claimant 
was peremptorily ordered by a more ex- 


perienced and older fellow-worker, to whose | 


and often did small 


orders, however, he was not subject, to— 


remedy something in the supposed interest 
of the employer and in what was regarded 


as anemergency. ‘The act was unconnected | 
with the claimant’s ordinary duties, and | 


was intended to undo a thoughtless act done 
by the claimant himself for his own amuse- 
ment. 

Held, That the accident which resulted 
arose out of and in the course of the claim- 
ant’s employment. Saut v. Kaurrt TIMBER 
CoMPANY (Sim, J., Pres.). 

Vol. vi, p: 11; 9 Gaz. L.R. 505 

See also cases under SERIOUS AND WILFUL 
MISCONDUCT. 


13. Duties not clearly defined—Doing what 
reasonably thought to be Duty.] An acci- 
dent held to arise out of and in the course 
of a worker’s employment where, his duties 
not being clearly defined, the accident 
arose in the course of his doing work which 
he was justified in thinking that it was his 
duty to do. Brassert v. STEPHENS (Sim, 
J., Pres.) Vol. vi, p. 68; 10 Gaz. L.R. 88 


14. Placing Another Person in Charge of 
Wagon, and going to Sleep.] The deceased 


THE COURSE OF EMPLOYMENT 
—continued. 

_was employed driving a loaded wagon. He 
met a friend and gave him a lift, and after- 
wards asked him on two occasions to take 
the reins. The friend had a bottle of whisky 
The 


from which they both had drinks. 


Hoskine deceased on the second occasion lay down 


in the wagon and after a time went to sleep. 


Vol. iv, p. 34 The friend, who was quite inexperienced as 


a driver, in attempting to follow another 
conveyance, instead of going round a curve 
(it being now dark), left the road and over- 
turned the wagon, the deceased being there- 

by killed. 
| Held, That the accident did not arise out 
of the employment. Hynrs v. McCartuy 
(Chapman, J., Pres.). 

Vol. iii, p. 45; 7 Gaz. L.R. 99 


15. Evidence of — Drowned — Nothing to 
show how Deceased got into River or whether 
on Master’s Business at the Time.] The de- 
ceased, a boy of fifteen, was engaged at 
_farm-work with another farm hand, and 
left apparently to drive respondent’s cows 

to the byre to be milked. His companion 

did not see him go or which way he went. 
Some days afterwards his body was found 
in a river not far from where he had been 
working. There was nothing to show how 
he got into the river, or whether he went 
to the bank whilst going for the cows or 
for his own purposes. Nothing was put 
forward to explain how he could have got 
into the river whilst going for or returning 
with the cows. 


Held (on appeal from a Magistrate), That 
there was no evidence that the accident 
arose out of the employment. McKenzis 
v. McCativuo (Sim, J., Pres.). 

Vol. vi, p. 60; 10 Gaz. L.R. 124 


16. Farm Hand—Drowned in Shallow 
Trough—Nothing to show Circumstances — 
Prior Fainting-fits after Influenza and other 
Ilinesses.| The deceased was found in a 
shallow drinking-trough, with 6 in. of water, 
lying at full length face downwards with the 
palms of both hands against the face. He 
was a general farm hand, and on the occa- 
sion in question it was his duty to see that 
the trough was in order. There was nothing 
to show how he got into the trough. He 
had been suffering from influenza and liver- 
complaint, and had been seized with faint- 
ing-fits. He was supposed, however, to be 





quite recovered from these affections, and 
had recently returned to work. 
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ACCIDENT ARISING OUT OF AND IN 
THE COURSE OF EMPLOYMENT 
—continued. 

Held, That a suggestion that the deceased 
had fallen in a fainting-fit into the trough 
and been suffocated was not substantiated, 
and that it had not been proved that death 
was caused by accident arising out of 
deceased’s employment. VICKERY v. HALL 
(Sim, J., Pres.). Vol. vi, p. 85 


ACCIDENT, PERSONAL INJURY BY. 


1. Whether Occurrence an Accident—Strain 
— Pre-existing Disposing Cause — Heart- 
disease—Paralysis—Section 6.| The claim- 
ant, who was suffering from disease of the 
mitral valve of the heart, was engaged in 
stacking bags of sugar. The strain of the 
work caused a shred of vegetation to become 
detached from the mitral valve, and to pass 
into the circulation of the blood, and the 
claimant suffered in consequence a paralytic 
seizure. 

Held, That this was an injury by accident 
within the meaning of the Act, and that 
the claimant was entitled to compensation. 
GiBBs v. THOMPSON (Sim, J., Pres.). 

Vol. vi, p. 74; 10 Gaz. L.R. 150 


2. Connection of Injury with the Accident 
—Suspension of Symptoms—Accident Ade- 
quate Cause—Intervening History—No other 
Adequate Cause suggested.| The claimant 
during his employment fell backwards, and to 
save himself gripped the edge of a door, the 
movement causing his body to twist. He 
felt a severe shooting pain in his back, which, 
however, ceased at once. He felt pain that 
night, but none the next day, and after- 
wards he suffered pain which gradually in- 
creased. He continued at work for about 
two weeks, when he was compelled to take 
to his bed. He was at first treated for 
gravel, though the attention of the medical 
man was called to the accident. Eventually 
his illness was diagnosed as spinal menin- 
gitis. Some of the medical witnesses stated 
that the claimant could not have worked 
as he did with such an injury; but the 
Court was satisfied by other medical testi- 
mony that such a suspension of symptoms 
was neither impossible nor improbable, and 
that the occurrence described was a cause 
adequate to produce such an effect. 

Held, That the injury was caused by the 
accident, it being an adequate cause not 
too remote and there being a sufficient 
intervening history to connect the two and 
no suggestion of any other adequate cause. 
Rink v. NATHAN AND Co. (Chapman, J., 
Pres.). Vol. iii, p. 9 


DIGEST. 


| little notice of the matter. 
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ACCIDENT, PERSONAL INJURY BY—con- 


tinued. 

3. Connection of Injury and Accident— 
Lapse of Time between Injury and Symptoms 
— Causal Nexus — Other Cause possible — 
Onus of Proof not discharged.| The claimant, 
on the 4th February, was found to be suffer- 
ing from a slight stroke of paralysis. He 
had been struck on the head by a falling 
saucepan on the 6th January, but had at 
that time suffered no ill effects, and took 
In September 
folowing he was found to be suffering 
from heart-affection. The medical witnesses 
on one side thought that the blow on the 
head was a probable cause of the paralysis. 
On the other side the medical witnesses 
considered this improbable, and thought 
that the heart-disease, which must have been 
progressive, most probably existed in Feb- 
ruary, and sufficiently accounted for the 
paralysis, such heart-affection being a 
common cause of the particular form of 
paralysis. 

Held, That the claimant had not dis- 
charged the onus upon him of establishing 
that the paralysis was caused by the acci- 
dent. ScHNUCHEL v. MINISTER FOR RAIL- 
ways (Chapman, J., Pres.). Vol. v, p. 15 


4. Connection of Injury and Accident — 
Death—Causes independent of Accident — 
Whether onus of Proof discharged.| In a 
claim by a widow of the deceased, the evi- 
dence that an accident had occurred was 
weak, and the medical evidence indicated 
that death was due to causes independent 
of the alleged accident. 

Held, That the onus of proof that lay 
on the claimant had not been discharged. 
Morton v. SmitH (Chapman, J., Pres.). 

Vol. v, p. 30 


5. Connection of Injury and Accident— 
Erysipelas supervening on Slight Wound 
—Contagion from other Persons—Original 
Wound Cause of Death.| The deceased 
was on the 8th of the month slightly wounded 
on the finger in the course of his employ- 
ment. His wife had been confined on the 
6th, and became seriously ill on the 9th 
with puerperal fever. The monthly nurse 
became ill on the 8th and was removed 
on the 10th, the deceased helping to carry 
her out of the house. She developed 
erysipelas, and died. The wound on de- 
ceased’s hand became bad; on the, 12th 
erysipelas supervened, apparently spread- 
ing from the wound, and on the 18th he 
died. On the 3lst deceased’s father, who 
lived next door, also contracted erysipelas, 











ee 
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ACCIDENT, PERSONAL INJURY BY—con- 
tinued. 

from which he recovered. The medical 
evidence was to the effect that erysipelas was 
a contagious disease taken into the system 
from outside, and that there is always a 
strong presumption that it is taken in by 
means of a wound or abrasion. 

Held, That the deceased took erysipelas 
through the wound. 

Held, also, That the cause of death was 
personal injury by the original accident, 
there not being in the proper sense a new 
and independent intervening act or cause, 
but the events following in natural sequence. 
Dunham v. Clare ([1902] 2 K.B. 292) fol- 
lowed. SEED v. SOMERVILLE (Chapman, J., 
Pres. ). Vol ili, p. 39; 7 Gaz. L.R. 199 


6. Connection of Injury and Accident— 
Burns—Subsequent Death from Heart-affec- 
tion—Intervening Septic Phlebitis—History 
of Case showing Connection.| The deceased 
was burned by accident on one leg in August, 
1905, the wounds healing. In January, 
1906, he died from valvular disease of the 
heart. The hospital doctor who attended 
him at his death confidently asserted that 
the burns were not in any way connected 
with the man’s death. His intervening 
history showed, however, that in September 
he was suffering from phlebitis—inflam- 
mation of the veins—in both legs, and that 
no heart-affection was then noticeable ; 
and medical testimony showed that there 
was 
of events as follows: burn, septic inflam- 
mation, septic phlebitis, septic endocarditis. 
The deceased was a fireman employed on 
respondent company’s steamship. He had 
gone back to work after the accident, which 
probably contributed to aggravate his 
condition. There was evidence that he 
was a healthy man before the accident, 
and that he never got over the effects. 

Held, That the weight of evidence esta- 
blished the connection between the accident 
and the valvular disease which resulted 
in death. RosBrnson v. UNION STEAMSHIP 
Company (Chapman, J., Pres.). 

Vol. v, p. 24 


7. Connection of Injury and Accident— 
Neurasthenia—Shock of Fall—Complicated 
by Influenza.| The claimant whilst working 
fell heavily, but being apparently uninjured 
went on with his work. He was taken ill 
in the evening, and was treated by his 
medical attendant for influenza. He de- 
veloped neurasthenia, from which he was 
still suffering at the hearing of his claim. 


DIGEST. 


a reasonable recognisable sequence | 
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ACCIDENT, PERSONAL INJURY BY—con- 
tinued. 

The medical evidence was conflicting as 
to the connection of the neurasthenia with 
the fall, but the Court held that it was caused 
by the fall, and awarded compensation. 
BEARNE v. WHITE (Sim, J., Pres.). 

Vol. vi, p. 38 
AGREEMENT. 


1. Amount and Duration of Compensation 
—Release—Marksman—Full Explanation — 
Further Incapacity doubtful—Section 8.] A 
release of all claims on the payment of 
compensation due to date, signed by a 
marksman, held conclusive where the 
nature of the release was fully explained, 
and the question of future incapacity was 
shown to be at the time doubtful. SxHreups 
v. Miiu (Chapman, J., Pres.). 

Vol. iii, p. 49 


2. Amount and Duration of Compensation 
—Release after Payments—Full Knowledge 
of Claimant.] Where the claimant signed 
a release from all further claims on payment 
of compensation to date, and admitted that 
he read the document and understood it, 
and the Court considered that he must have 
known that there was a risk of further 
developments in connection with his in- 
jury,— 

Held, That the claimant was barred from 
any further claim. Shields v. Mill (Vol. iii, 
p. 49) followed. Prizst vy. Jonzs (Sim, J., 
Pres.). Vol. vi, p. 3 


3. Amount and Duration of Compensation 
—Release—Read over, but no Explanation.] 
Where a release in full was signed by the 
claimant on a payment of compensation 
to date after it had been read over by 
him, but it was not explained to him that 
the effect of the receipt was to preclude 
any further claim, and the Court considered 
that if the claimant had understood the 
effect he would not have signed the receipt,— 

Held, That there was no agreement fixing 
the duration of payments to be made, 
and that claimant was entitled to com- 
pensation during his further incapacity. 

The onus is on the respondent to show 
that the amount and duration of the pay- 
ments have been fixed by agreement. Rvs- 
SELL v. NEW ZEALAND LOAN AND Mezr- 
CANTILE AGENCY Company (Sim, J., Pres.). 

Vol. vi, p. 24; 9 Gaz. L.R. 604 


4. Amount and Duration of Compensation 
—Receipt in full—Effect not understood.] 
Where the claimant, who had lost an eye, 
was paid compensation for the period during 
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AGREEMENT—continued. 
which he had been absent from work to 
which he had returned, and he signed a 
receipt in full of all claims without reading 
it, but after an explanation that the amount 
he was paid was all he was entitled to, and 
the question of future incapacity was not 
referred to,— 

Held, That he was not bound. SMITH 
v. CHRISTCHURCH MEAT Company (Sim, J., 
Pres. ). 


—Receipt in full—Release inconsistent with 
Contemporaneous Oral Arrangement.| The 
claimant’s medical attendant, being of 
opinion that the claimant’s condition might 
be improved by light work, arranged with 
the local manager of the respondent com- 
pany for his return to work, and gave a 
certificate that he was fit to resume work. 
This was done with the claimant’s know- 
ledge and approval, he understanding that 
it was an experiment. Before commencing 
work the claimant received the amount of 
weekly compensation then payable to him, 
and signed a receipt which had been pre- 
pared by the respondent company’s account- 
ant ‘‘ in full settlement of all claims against 
the Company under the Workers’ 
Compensation for Accidents Acts.’ 

Held, in view of the arrangement made 
between the medical attendant and the 
manager, That the receipt could not be 
relied upon as evidence of an agreement 
under section 8, fixing the duration of the 
compensation. CoDYRE v. UNION STEAM- 
sHip Company (Sim, J., Pres.). 

Vol. vi, p. 89; 10 Gaz. L.R. 180 


6. Setilement by Deceased in Lifetime — 
Claim by Dependants—Independent Claim— 
Deduction of Amount paid—Third Schedule, 
1, (a).] Where an injured person agrees to 
accept a sum in settlement of his claim to 
compensation, and subsequently dies as a 
result of the injury, his dependants have 
an independent claim for compensation, but 
the amount paid to deceased will be de- 
ducted. VoLuHEIM v. Buick (Chapman, J., 
Pres. ). Vol. ili, p. 81; 7 Gaz. L.R. 424 


AGREEMENT. 


Admitting liability — Waiver of formal 
claim within time. 
See Cram, 1-9. 


Payment of compensation—Binding agree- 
ment—Subsequent defence of claim. 
See SERIOUS AND WiLFuL MIscon- 
DUCT, 9. 


DIGEST. 


Vol. vi, p. 45; 9 Gaz. L.R. 648 | 


5. Amount and Duration of Compensation | 
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AGRICULTURE. 
Work in—Section 4. 
See CONTRACTING 
ING, 3. 


AND SUBCONTRACT- 


Horticulture—Cutting 
of Trade or Business. 
See EMPLOYMENT 
PLIES, 2. 


Hedge—Not Part 
TO WHICH ACT AP- 
Mere Messenger. 


See EMPLOYMENT 
PLIES, 8. 


TO WHICH ACT AP- 


ALIENS—Dependants 
New Zealand. 
See DEPENDANTS, 3. 


domiciled outside 


ALTERNATIVE REMEDIES. 
See OPTION AS TO REMEDIES. 





AMENDMENT — Of 
Amount claimed. 
See PRAcTIcE, 1. 


Claim — Increase of 


APPLICATION OF COMPENSATION. 
See COMPENSATION, APPLICATION OF. 


ARISING OUT OF AND IN THE COURSE 
OF EMPLOYMENT. 
See ACCIDENT ARISING OUT OF AND IN 
THE COURSE OF EMPLOYMENT. 


AVERAGE WEEKLY EARNINGS. 
See COMPENSATION, MEASURE OF, 
1-8. 


BENEFITS—Received from Deceased’s Es- 
tate—Partial Dependants. 
See COMPENSATION, MEASURE OF, 
20-23 ; DEPENDANTs, ll. 


BUILDING- WORK—Cleaning 
ing Ceilings. 

| See EMPLOYMENT TO WHICH ACT AP- 
PLIES, l. 


and paint- 


BUSHFELLING—Worker or Independent 
Contractor. 
See WorkKER, 1, 3, 4, 5. 





CAUSAL NEXUS — Between 
Accident. 
See ACCIDENT, PERSONAL INJURY BY, 


Injury and 


CERTIFICATE—Of Supreme Court under 
Section 10—Effect of—Whether an Award— 
Commutation. 

See Practice, 2. 
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CHARGE ON LAND. — License from 
Land Board to cut Timber—Sale as a Chattel 
—Interest in Land—WSection 20.] <A license 
from a Land Board to cut so-many kauri- 
trees at a price per hundred superficial feet 
was held to be a sale of the timber as a 
chattel, and not a grant of an interest in 
the land, and accordingly not the subject 
of a charge under section 18 of the Act of 
1900 (now section 20, Act of 1908). GaL- 
LAGHER v. MCLENNAN (Chapman, J., Pres.). 

Vol. iv, p. 5 
CLAIM. 

1. No formal Written Claim—Promise to 
pay Compensation awarded—Agreement ad- 
mitting Liability—Estoppel—Section 12, (1), 
(b).] Where a worker, in hospital, per- 
manently injured, asked the respondent 
company’s stevedore to “ fix up” his claim 
for compensation, and the stevedore men- 
tioned it to the accountant and manager of 
the company, and some four months after 
the accident the injured man himself wrote 
to the manager asking how he stood as to 
his claim, and received a reply that the 
manager was instructed by the head office 
that the company would pay “ the amount 
which it is found we are liable for under the 
Workers’ Compensation for Accidents Act,’’— 

Held, That there was an agreement ad- 
mitting liability, the amount to be assessed 
by the Court; and (following Wright »v. 
Bagnall ([1900] 2 Q.B. 240), and Rendall 
v. Hill’s Dry Dock Company ([1900] 2 Q.B. 
245) ), that the company was estopped from 
setting up the claimant’s non-compliance 
with the statute. 

The absence of a formal written claim is 
not fatal. Barrie v. New ZEALAND SHIp- 
PING Company (Cooper, J., Pres.). 

ae Vol. i, p. 34; 5 Gaz. L.R.£21 


2. Not within Time—Payments of Com- 
pensation—Negotiations during and after Ex- 
piry of Three Months from Accident—Ks- 
toppel.| Where payments of compensation 
had been made during the three months 
after the accident, and there had been 
such payments and admissions of liability 
after the three months had expired, and 
there were also negotiations as to the 
claimant’s return to work,— 

Held, That the respondent was estopped 
from contesting the claim on the ground of 
the expiration of the statutory time for 
making the claim. Wright v. Bagnall 
([1900] 2 Q.B. 240) followed; Rendall ». 
Hill’s Dry Dock Company ([1900] 2 Q.B. 
245) distinguished. STEVENS v. KaAvRI 
TrmBER Company (Cooper, J., Pres.). 

Vol. ii, p. 9; 5 Gaz. L.R. 255 


DIGEST. 
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CLAIM—continued. 

3. No Formal Written Claim within Time 
—Equitable Bar to Defence—Prior to Ex- 
piry of Tiume—Inquiry as to Inswrance.] 
Equitable circumstances, to be available as 
a bar to the setting-up of the defence that 
no claim was made in time, must be such as 
have prior to the expiry of the time for 
making a claim lulled the claimant into a 
sense of security, and so induced him not 
to claim compensation. Wright v. Bagnall 
({1900] 2 Q.B. 240) followed. Nothing oc- 
curring subsequent to the expiry of the 
time can re-create the right. 

Where the only communication having 
any reference to the matter that was proved 
to have taken place within the time was an 








inquiry by the claimant from the respond- 
ent, “I suppose we are all insured,” and 
the answer ‘‘ Yes,’’— 


Held, That this was not an acknowledge- 
ment of liability, and that there was no 
bar to setting up the defence that no claim 
was made in time. TEAL v. STEVENS (Chap- 
man, J., Pres.). 

Vol. ii, p. 36; 7 Gaz. L.R. 60 


4. Making of, within Time—Filing Ap- 
plication for Arbitration—Notice of Same to 
Respondent— Verbal Claim, Requisites of— 
Conduct precluding Defence—Payment of 
Sums without Acknowledgment of Liability.] 
A claim for compensation is not made 
within time by filing in the Arbitration 
Court an application for arbitration with- 
in the statutory time for making a claim 
unless at least it was served on or brought 
to the notice of the respondent within the 
statutory time. 

- Assuming that a verbal claim is sufficient, 
it should be proved with reasonable certainty 
to have been explicity made in such a sense 
that the employer must have understood 
it to be a claim so distinct that it could 
be referred to the Court in its then form. 
The Court ought not to be asked to spell 
out such a claim from vague conversations. 

Where there were conversations with mem- 
bers of the respondents’ firm, all either of a 
casual nature or having reference to the 
claimant’s prospects with an indemnifying 
insurance company, the respondents are 
not precluded from raising the defence 
that no claim was made in time. Nor will 
they be so precluded by payments made by 
the insurance company or the respondents 
on account of treatment of the claimant’s 
injury and not in acknowledgment of 
liability. PENROSE v. PowrELL (Chapman, 
J., Pres.). Vol. iii, p. 15; 7 Gaz. L.R. 65 


(15) 


CLAIM—continued. 

Norz. — By section 4 of the amending 
Act of 1904 (now section 14, Act of 1908) 
the filing of an application for arbitration 
within the prescribed time is deemed a 
making of the claim in time. 


5. No Claim within Time—Equitable Bar 
to Defence — Agreement — Notice by Re- 
spondent to Insurance Company—Communi- 
cations as to Payment by Insurance Com- 
pany—Payment by Insurance Company of 
Half-wages.| In support of a contention 
that the respondent company was estopped 
by equitable circumstances from setting up 
the defence that no claim was made within 
time, the following facts were relied upon : 
A letter, from a responsible officer of the 
company having knowledge of the accident, 
to the secretary, saying that he had told 
the claimant to call, and that the secretary 
could report to the insurance company, as 
the claimant could not pay the doctor’s 
expenses himself ; interviews of the claimant, 
and also a friend of his, with the secretary, 
in which the question of getting money 
from this insurance company was discussed, 
and at one of which the secretary tele- 
phoned the insurance company telling them 
of the accident; a cheque for £20 from 
the insurance company handed to him by 
the secretary of the respondent company ; 
a letter from the secretary to the wife of 
the claimant referring to the getting of 
money from the insurance company ; state- 
ments by the secretary that the matter 
never came before his directors, that he 
had no authority to waive anything, and 
that he never considered his company had 
anything to do with the matter, but that he 
was simply doing his best for the claimant. 

Held, That the facts did not estop the 
respondent company from raising the de- 
fence. The mere fact of the payment of 
the £20 by the respondent through the 
insurance company without any other 
circumstances held not to amount to an 
admission of liability and an agreement 
to pay compensation. Luck v. GOLDEN 
CuHaIn Drepeinc Company (Chapman, J., 
Pres.). Vol. iii, p. 62 

6. Formal Claim — Necessity — Writing 
—Payments of Compensation made—Sec- 
tion 12, (2)—FHxtension of Time after Period 
lapsed—Section 14, (c).] A claim for com- 
pensation may be made in the most informal 
way provided its terms are clear and un- 
equivocal, and it need not be in writing. 

Where payments have been made on 
account of the compensation, no formal 
claim need be made. 


DIGEST. 
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CLAIM—continued. 

An extension of time for making a claim 
can be allowed by the Court under sec- 
tion 4, subsection (c), of the amending Act 
of 1904 (now section 14, (c), Act of 1908) 
after the prescribed time has expired. It 
would be sufficient to file an application 
despite the lateness, and to ask for the 
extension by way of condonation at the 
hearing; but it is better to file a motion 
for extension at the same time. FERGUSON 
v. WELLINGTON AND Manawatu RAILWAy 
Company (Chapman, J., Pres.). 

Vol. v, p. 19; 9 Gaz. L.R. 141 


7. Formal Claim — Waiver of — Acknow- 
ledgment—Payment of Compensation—Sec- 
tion 14.] The necessity of making a formal 
claim is waived by the payment of weekly 
compensation ; and this is not affected by 
section 4 of the amending Act of 1904 
(now section 14, Act of 1908). OnLsEN v. 
CARLSON (Chapman, J., Pres.). 

Vol. v, p. 29; 9 Gaz. L.R. 269 


8. No Formal Claim within Time—Pay- 
ments of Compensation—Oonduct admitting 
Inability—Estoppel.| Where within three 
months from the accident payments on 
account of compensation had been made, 
and the respondent had by its servant’s 
conversations with the claimant led him 
to believe that liability was admitted,— 

Held, That the respondent was estopped 
from setting up as a defence the failure 
of the claimant to make a claim for com- 
pensation within the _ prescribed time. 
RussELL v. NEw ZEALAND LOAN AND 
MERCANTILE AGENCY Company (Sim, J., 
Pres.). Vol. vi, p. 24; 9 Gaz. L.R. 604 


9. Verbal Claim—Equitable Bar to De- 
fence.] All that took place between the 
parties during the time prescribed for 
making the claim was a conversation as 
follows :—Claimant: ‘“‘ Did you give notice 
to the insurance company ?”’ Respondent : 
“No.” Claimant: “I wonder who is 
going to pay my expenses!’”’ Respondent : 
‘Don’t bother about your expenses; your 
expenses are all right.” 

Held, That no verbal claim was made, 
that there was no agreement to pay com- 
pensation, and that there were no equitable 
circumstances estopping the defendant from 
setting up the defence that no claim was 
made in time. Berti v. LAvers (Sim, J., 
Pres.). Vol. vi, p. 43 


10. Writing not definite and clear—Inti- 
mation of Intention to Claim—WSection 12, (1), 
(b), and 14.] Where the only evidence of a - 
claim within time was a note from the claim- 


(17) DIGEST. (18) 


CLAIM—continued. 

ant to the respondent stating that injury 
had arisen from the accident, and adding 
“ Hoping you inform the insurance com- 
pany,’ — 


Held, That the note did not amount to a_ 


claim. . ) 
Wucre, Whether the note was even an 
“intimation of intention to make a claim ” 
within section 4, subsection (b), of the Act 
of 1904 (now section 14, (b), Act of 1908). 

CREMENS v. Brae (Sim, J., Pres.). 
Vol. vi, p. 51; 10 Gaz. L.R. 71 


11. Claim for Compensation in Time— 
Application for Arbitration out of Time— 
Sufficiency.| Section 4 of the Amendment 
Act of 1904 (now section 14, Act of 1908) 
has not altered the rule that, if a definite 
claim for compensation (not a mere inti- 
mation of intention to make a claim) is 
made within time, no period is fixed within 
which the application for arbitration must 
be filed. Wauttina v. GILLIES (Chapman, 
J., Pres.). Vol. v, p. 25; 9 Gaz. L.R. 287 


CLAIM. 
Increase of Amount of—Amendment. 
See Practice, l. 


Inclusion in Award of Dependants whose 
Claims are not set up. 
See PRACTICE, 3. 


COAL-MINES ACT—Sick and’ Accident 
Fund—Deduction from Compensation. 
See COMPENSATION, MEASURE OF, 10. 


COMMUTATION 
Of Weekly Payments to Lump Sum. 
See COMPENSATION, MEASURE OF, 
15-18. 


By Supreme 
under Section 9. 
See PRaActTIcE, 2. 


Court, after Certificate 


COMPENSATION. 
Nature of—Legislative Benefit—Life and 
Accident Insurance. 
See DEPENDANTS, 3. 


Review of Weekly Payment — Dating- 
back of Reduction. 


See REVIEW OF WEEKLY PAYMENT, 


]-4, 


COMPENSATION, APPLICATION OF. 


1. Purchase of Dwellinghouse—Third Sche- 


dule, 4—Debits—Funeral Expenses. | 


COMPENSATION, APPLICATION OF—con- 
tinued. 
able out of a compensation fund, but 
funeral expenses are. SHAW v. POPHAM 
(Cooper, J., Pres.). 
Vol. i, p. 23; 4 Gaz. L.R. 394 


2. Purchase of Real Estate.] Order made 
for purchase and settlement of real estate 
for the benefit of the widow and children 
of the deceased. WARRINGTON v. OPOTIKI 
Town District Boarp (Cooper, J., Pres.). 

Vol. ii, p. 17; 5 Gaz. L.R. 235 


3. Purchase of Freehold Property.| On an 
application for directions, permission was 
refused to invest a compensation fund 
granted to dependants in the purchase of 
freehold property. COLHOUN v. NAPIER 
HARBOUR BoarpD (Sim, J., Pres.). 

Vol. vi, p. 83 

4. Lump Sum —Infant.] Order as_ to 
mode of application of lump sum agreed 
to be accepted by infant. DarRaGH v. 
Davipson (Chapman, J., Pres.). 

Vol. iii, p. 60 

Distribution amongst dependants, and 
investment. 

See DEPENDANTS, l, 2. 





Settlement so as to be beyond Reach of 
Creditors. 
See COMPENSATION, MEASURE OF, 17. 


COMPENSATION, MEASURE OF. 

1. Average Weekly EHarnings—Hmploy- 
ment during Previous Twelve Months—In- 
tervals of Idleness—Voluntary Absences— 
Whether Employment continuous — Second 
Schedule, 1, (d), Act of 1900.] A coal- 
_cutter in a coal-mine, paid at tonnage rates, 
| was absent from work on several occasions, 
| totalling six weeks in the twelve months 
_preceding his injury. The absences were 
| partly on his own account and partly be- 
cause the mine was idle, for holidays, and 
'for other reasons, and on one occasion be- 
cause no “place”? was ready for him. 
The respondent company was not on any 
of these occasions bound to re-employ him 
but kept work open for him and promised 
to employ him on his return. 

Held (following Jones v. Ocean Coal Com- 
pany (L.R. [1899] 2 Q.B. 124) and Williams 
|v. Poulson (16 T.L.R. 42) ), That there was 
‘no break in the employment during the 
twelve months, the employment being sub- 











stantially continuous, and that the relation 


Order | of employer and worker existed through- 


made for purchase and settlement of a re- ; out the whole period. 


sidence for the widow and children of the | 
deceased. Debts of deceased are not pay- | 


Held, also (following Keast v. Barrow 
Hematite Company (15 T.L.R. 141) ), That 
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COMPENSATION, MEASURE OF—contd. 
the average weekly earnings must be as- 
certained by dividing the total earnings 
during the twelve months by fifty-two. 
Hotmes v. Westport Coat Company 
(Cooper, J., Pres.). 

Vol. i, p. 27; 4 Gaz. L.R. 436 


NotEe.—Section 2, (1), of the amending | 


Act of 1904 (now Third Schedule, 1, (iv), 
Act of 1908) makes the basis of the maxi- 
mum compensation to a _ worker 
average of his weekly earnings while at 
work during the previous twelve months.”’ 


2. Average Weekly Harnings—Only one 
Day Worked.| Where the claimant was only 


one day in the employment of the re- | 


spondent, the day’s wage must be taken 
as the “ average weekly earnings ”’ for that 
employment in computing the compensa- 
tion payable. REeppIE v. BaLcLuTHA Cor- 
PORATION. (Cooper, J., Pres.). 

Vol. i, p. 18; 5 Gaz. L.R. 253 


See also Gernheeffer v. Whiteside (7 Gaz. 
L.R. 325). 
See Note to l. 


38. Average Weekly Harnings — Employ- 
ment for One Day—No Prospect of Further 
Employment.| Where, before the Act of 
1904, the claimant was employed for a 
single day only, with no prospect of further 
employment, the day’s wage is the “ average 
weekly earnings” in that employment. 
VocasovitcH v. THE Kina (Chapman, J., 
Pres. ). Vol. iv, p. 1 


4. Average Weekly Earnings—Job to last 
Week—Injury during Week — Section 3, 
1902 Act.] Where the claimant was em- 
ployed at a job that was to last a week, 
and was injured (so as to cause total in- 
capacity) after working for four days,— 

Held (under the amending Act of 1902, 
section 3), That he was entitled to com- 
pensation at the rate of half the full week’s 
wages. .McCrossan v. Barton (Chapman, 
J., Pres.). Vol ii, p. 30 


5. Average Weekly Earnings—Death result- 
ing—Employment less than Three Years— 
Broken Weeks at Beginning of Employment 
and at Time of Accident—Average Weekly 
Earnings, how computed—Third Schedule, 
1, (a), (7).] Where the accident happens in 
the middle of a week, and the inference 
is that the employment would otherwise 
have continued for an indefinite period, 
then, although the employment could have 
been determined by either party at an 
hour’s notice, in computing the average 
weekly earnings, the amount that would 
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, COMPENSATION, MEASURE OF—condtd. 
have been earned if the current week had 
been completed must be taken into ac- 
count. Ayres v. Buckeridge ([1902] 1 K.B. 
| 57) followed. 

_ But where there is a broken week at the 
commencement of the employment it must 
be considered as a week, but only the 
amount actually earned taken into account. 
(sed quere). 

Where the deceased commenced work on 
| Thursday and finished that week to Satur- 
day, and then continuously worked for 
twenty-one weeks, and was killed in the 
middle of the next week, the average 
weekly earnings was determined by de- 
ducting from the total earned what was. 
earned during the last broken week, and 
dividing the remainder earned by 22. Pus- 
Lic TRUSTEE (LANGMAN, DECEASED) v. ZIM 
MERMAN (Chapman, J., Pres.). 

Vol. iii, p. 2; 6 Gaz. L.R. 231 





6. Average Weekly Earnings—Accident on 
First Day of Employment—Inference as to: 
Continuance of Employment.] Where the 
claimant, who had previously been em- 
ployed by the respondent on casual jobs. 
which sometimes lasted weeks, was em- 
ployed by the respondent casually to cart 
coal which was being unloaded from a 
vessel (the hiring being assumed to be- 
hourly as on previous occasions), it was in- 
ferred that the hiring would continue until 
the unloading of the vessel was completed. 
As the unloading took three days, three 
days’ wages were taken as the “ average 
weekly earnings.” Public Trustee v. Zim- 
merman (Vol. iii, p. 2) and Reddie v. Bal- 
clutha Borough (Vol i, p. 18) distinguished. 
SMITH v. GRIFFIN (Chapman, J., Pres.). 

Vol. iii, p. 5: 

See Note to 1. 


7. Average Weekly Harnings — Broken 
Week—Trade Week—Prospect of Continued 
Employment — Computation.] Where the 
claimant had been employed for one week. 
and four days of another week, and the 
Court was satisfied that the employment 
would have lasted only another day but for- 
the accident, the ‘“‘ average weekly earnings ”’ 
was ascertained by dividing by two the total 
amount astually earned together with the. 
wages for the additional day. The fact 
that the pay-week or trade-week of the. 
respondent was such that the days worked 
broke into three of such pay-weeks was not 
taken into consideration. 

Where the Court was satisfied that the- 
employer before the accident had decided: 








fn 
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COMPENSATION, MEASURE OF—contd. 
to discharge the claimant on a certain 
day,— 

Held, That no prospect of employment 
beyond that day could be considered. 
Wittiams v. Mayor, &c., OF DUNEDIN 
(Chapman, J., Pres.). 

Vol. iii, p. 71; 7 Gaz. L.R. 326 

See Note to l. 


8. “* Average of his Weekly Earnings ’’— 
Act of 1904—Employment by Different Em- 
ployers during Twelve Months, with Gaps— 
Different Rates of Wages—Policy and Opera- 
tion of the Act—WSections 2 and 3 (1904).] A 
claimant (injured since the Act of 1904) 
had been employed by three or four different 
employers during the preceding twelve 
months, with gaps of days and perhaps 
weeks between the employments. The wages 
were different, and computed in different 
ways. Days not definitely ascertained were 
lost by bad weather. The Court, taking 
the general effect of the evidence, deter- 
mined the “average of his weekly earn- 
ings”? by ascertaining how long he was 
probably at work at each rate of wages, 
and arriving at an average without giving 
too much weight to minute considerations. 

The Legislature intended, by the Act of 
1904 (now Third Schedule, 1, (iv), Act of 
1908), to free the Court from several of the 
restraints imposed by the decisions under 
the original Act and to give it a free hand 
in computing the average. Practical con- 
siderations show that the Court is not 
called upon to attribute the time worked 
to particular weeks so as to compel it to 
ascertain the exact number of calendar 
weeks or factory weeks in which the claimant 
earned wages. The policy and operation of 
the Act of 1904 very fully discussed. DEN- 
SEM v. SPEDEN (Chapman, J., Pres.). 

Vol. iv, p. 15; 8 Gaz. L.R. 58 


9. Death—Dependants wholly Dependent. ] 
The compensation in case of the death of 
the injured person where there are depend- 
ants who are wholly dependent is fixed by 
the schedule, and the Court has no discretion 
to allow a less amount. McLean v. First 
CHANCE GOLD-DREDGING Company (Cooper, 
J., Pres.). Vol. i, p. 5; 5 Gaz. L.R. 15 


10. Deduction — Coal - mines — Amount 
received from ‘‘ Sick and Accident Fund” 
under Section 69 of ‘‘ The Coal-mines Act, 
1891.”] Section 69 of “The Coal-mines 
Act, 1891,” provides for the establishment 
of a “Sick and Accident Fund” for the 
relief of injured miners or their families, 
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COMPENSATION, MEASURE OF—contd. 
and also provides that, in any “ action’ 
by a workman against the mine-owner in 
respect of injuries, the amount received from 
the fund shall be taken into consideration 
in assessing damages. 

Held, That an amount received from the 
fund cannot be considered in assessing 
compensation under the Workers’ Com- 
pensation Act. Borrom v. WESTPORT COAL 
Company (Cooper, J., Pres.). 

Vol. i, p. 31; 4 Gaz. L.R. 438 


11. Deduction—Moneys paid under Ship- 
ping and Seamen. Act—Hospital Fees and 
Maintenance — Wages — Third Schedule, 1, 
(v).] Arespondent is not entitled to deduct 
from the compensation payable to a claim- 
ant, a seaman, sums paid on his account 
for hospital fees and maintenance under 
section 119, subsection (3), (e), of “‘ The 
Shipping and Seamen Act, 1903,” but is 
entitled to credit for ‘three months’ wages 
paid in full under that Act. DuFFEcY v. 
Mackiow (Sim, J., Pres.). 

Vol. vi, p. 6; 9 Gaz. L.R. 477 


12. Employment at Time of Accident at 
other than Usual Employment.] When at 
the time of the injury the claimant was em- 
ployed at work other than that of his usual 
employment, compensation must be assessed. 
on the footing of the actual employment at 
the time of the accident. SApsFoRD v. 
OsBORNE (Chapman, J., Pres.). 

Vol. v, p. 11; 9 Gaz. L.R. 1 


13. Incapacity commencing some Time 
after Injury.| At the time of his injury 
the claimant was suffering from the effects 
of a prior injury, but was drawing his full 
wages and paying a boy to assist him. 
After the second injury he went on for a 
month drawing his full pay and paying the 
boy as before, but he was incapacitated 
during the following month and earned 
less than half his former wages. Com- 
pensation at half-wages was allowed for 
the second month only. ANDREWS v. 
Gammon (Chapman, J., Pres.). 


> 


Vol. iii, p. 7 


14. Incapacity—Duration and Extent of— 
Increased by Prior Defect not attributable to 
Accident.| The fact that the duration and 
extent of the incapacity arising from an 
accident is increased by a defect existing 
prior to and independently of the accident 
does not lessen the employer’s responsibility 
to pay compensation in respect of the 
incapacity. BrassETT v. STEPHENS (Sim, 
J., Pres.). Vol. vi, p. 68; 10 Gaz. L.R. 88 


, J 
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COMPENSATION, MEASURE OF—conid. 
15. Lump Sum—Respondents’ Applica- 
tion.| A lump sum ordered on the applica- 
tion of the respondents after payments 
continued for six months. HaAmiiTon v. 
New ZEALAND CROWN MINES CoMPANY 
(Cooper, J., Pres.). Vol. ii, p. 17 


16. Lump Sum— Commutation — Appli- 
cation by either Party after Agreement or 
Adjudication—Act of 1905, Section 3—Mode 
of estimating Lump Sum—Discretion to com- 
mute.] The effect of section 3 of the amend- 
ing Act of 1905 (now Third Schedule, 9, 
Act of 1908) is to entitle either party to 
apply to have weekly payments commuted 
for a lump sum where the weekly payments 
have been already fixed by agreement 
between the parties or by an adjudication. 

In assessing a lump sum it is not sufficient 
to calculate the actuarial value of the 
weekly payments. All other contingencies 
te which the respondent is entitled must 
be considered. The power to award a 
lump sum is discretionary, and the Court 
should exercise its discretion as it considers 
it best in the interests of the claimant and 
his family. The discretion must be exer- 
cised in each case according to its peculiar 
circumstances. SWANSTON v. OTAGO BRUSH 
‘Company (Chapman, J., Pres.). 

Vol y, pe a2 9S Gat. La. 130 


17. Lump Sum—Commutation of Weekly 
Payments—A pplication by Claimant—Act of 
1905, Section 3—Mode of computing Lump 
Sum laid down—Order of Supreme Court 
deducting from Weekly Payments for Costs— 
Effect on Lump Sum—Section 9, Act of 1900 
—Costs.| Section 3 of the Act of 1905 
(now Third Schedule, 9, Act of 1908), 
allowing a lump sum to be awarded in lieu 
of weekly payments on the application of 
either party, empowers the Court, on the 
application of the claimant, to commute 
into a lump sum weekly payments which 
have been awarded before that Act was 
passed. 

The proper mode of commuting is to 
ascertain the present value of the Pay- 
ments, having regard to the probability 
of life according to approved tables, making 
due allowance when necessary for the pro- 
spects of recovery. Four per cent. is at 
present the proper rate of interest upon 
which to base the calculation. Except in 
an extreme case, no special consideration 
is given to the state of health of the claimant. 

Where, on the failure of a Supreme Court 
action, that Court assessed compensation 
by weekly payment under section 9 of the 


COMPENSATION, MEASURE OF—contd. 
Act of 1900 (now section 9, Act of 1908), 
and deducted a definite weekly amount for 
payment of defendant’s costs, the commuta- 
tion was assessed upon the present value 
of the weekly payments actually payable 
to claimant, and not on the present value 
of the gross weekly payments less the 
amount of costs. The commuted sum will 
be settled so as to be beyond the reach of 
creditors. 

On an application for commutation each 
party pays his own costs. REYNOLDS v. 
Mount, CoTTRELL, AND Co. (Chapman, J., 
Pres.). Vol. v, p. 32; 9 Gaz. L.R. 273 


18. Lump Sum—Whether Weekly Pay- 
ment should be commuted—Interests of 
Claimant.] Where application was made 
that a weekly payment of half-wages be 
commuted to a lump sum on the ground 
that the claimant, aged fifty-eight, might 
be enabled to enter into a business, but he 
seemed to have no settled scheme, and 
neither he nor his wife had had any busi- 
ness experience, — 


Held, That in the interests of the claimant 
it was not a case for commutation. 
CHESTERMAN v. THE Kina. (Sim. J., Pres.). 

Vol. vi, p. 84 


19. Medical and other Expenses— Whether 
allowable—Third Schedule, 1, (b).] In a 
case of incapacity resulting from injury the 
Court has no jurisdiction to allow medical 
and other expenses. McCartney v. GRANT 
(Chapman, J., Pres.). Vol. ii, p. 10 

And see INcapactty, 25. 


20. Partial Dependant — Sums received 
for Life Insurance and from Deceased’s Es- 
tate.| Quaere, whether, in assessing com- 
pensation to a partial dependant of a de- 
ceased person, sums received under a life- 
insurance policy and from the deceased’s 
estate can be taken into consideration. 
Rerp v. Lapy CHarLtton GOLD-DREDGING 
Company (Cooper, J., Pres.). 

Vol. i, p. 10; 5 Gaz. L.R. 9 


21. Partial Dependant—Deceased’s Life 
wnsured.| The fact that deceased’s life was 
insured is not an element to be taken into 
consideration in assessing compensation to 
a dependant. Pryce v. Penrikyber Naviga- 
tion Colliery Company (85 L.T. 477; 4 
W.C.C. 115) followed. AsuHcrorr v. CABLE 
(Cooper, J., in Sup. Court). 

Vol. iii, p. 24; 23 N.Z. L.R. 625; 
6 Gaz. L.R. 334. 


But see the two following cases. 
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COMPENSATION, MEASURE OF—contd. 

22. Partial Dependant—Receipts from De- 
ceased’s Estate—Life Insurance—Father and 
Mother of Deceased.| In the case of persons 
partially dependent upon the earnings of 
the deceased, in assessing compensation, 
benefits received from the deceased’s estate, 
including life insurance, must be taken into 
consideration (Ashcroft v. Cable (Vol. iii, 
p. 24) dissented from). The measure of 
compensation is the same as under “ The 
Deaths by Accidents Compensation Act, 
1880.” 

Where the benefits received by a partial 
dependant more than replace the pecuniary 
assistance received from the deceased in 
his lifetime, the only compensation that 
can be awarded is the expense of medical 
attendance and burial under clause (ili) of 
the Third Schedule, section 1, Act of 1908. 

The father and mother of the deceased 
claimed compensation as partial dependants, 
and the father, by reason of receipts from the 
estate of the deceased, was held not en- 
titled. The mother had been maintained 
by her husband, the son contributing to the 
family expenses. 

Held, That the mother was not entitled 
to compensation. HarBour v. FERGUSON 
AND MITCHELL (Chapman, J., Pres.). 

Vol. ili, p. 83; 7 Gaz. L.R. 366 


23. Partial Dependant—Benefits received 
by Death of Deceased.| In the case of par- 
tial dependants, pecuniary benefits received 
by them as a result of the death of the 
deceased must be taken into consideration 
in assessing compensation. Harbour v. 
Ferguson and Mitchell (above) followed. 
Pusiic TRUSTEE v. COUNTY OF BRUCE (Sim, 
J., Pres.). Vol. vi, p. 49; 10 Gaz. L.R. 68 


Partial Dependants—Benefits received. 
See DEPENDANTS, 11. 


24. Partial Dependant — Assessment of 
Loss suffered.| No rule can be laid down 
for ascertaining, in’ the case of a partial 
dependant, what amount is reasonable and 
proportionate to the loss or damage suffered. 
Rep v. Lapy CHARLTON GOLD-DREDGING 
Company (Cooper, J., Pres.). 

Vol. i, p. 10; 5 Gaz. L.R. 9 


25. Partial Dependant.| Where a partial 
dependant had been assisted by the deceased 
to the extent of about £50 a year, a sum 
of £300 compensation was awarded. REID 
v. Lapy CHARLTON GOLD-DREDGING Com- 
PANY (Cooper, J., Pres.). 

Vol. i, p. 10; 5 Gaz. L.R. 9 


DIGEST. 
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COMPENSATINN, MEASURE OF—contd. 
26. Partial Dependant—Father of De- 
ceased.| Where the deceased, aged thirty- 
five, lived with his father, a farmer, and 
applied the whole of his earnings towards 
the support of his parents and two single sis- 
ters, £300 compensation was awarded. Mc- 
CLUSKEY v. SUCCESS GOLD-DREDGING Com- 
PANY (Cooper, J., Pres.). Vol. i, p. 25 


27. Partial Dependant—Father—No Exact 
Figures given—Son’s Liability to Support— 
Tests of Amount awarded—Inference as to 
Probable Continuance.] On a claim by the 
father of the deceased as a partial de- 
pendant an estimate of the deceased’s con- 
tributions to his father being given without 
exact figures, the Court was satisfied as to 
the dependency, and took into considera- 
tion the son’s liability to support the 
father in case of the latter’s failure, and the 
fact that the father was in bad health and 
his infirmity increasing. The question of 
amount of compensation was tested by 
estimating the fair cost of an annuity of 
a certain amount, and also by establishing 
the ratio between the son’s contribution 
and the cost of the father’s support on the 
one hand, and the amount awarded and the 
maximum claim on the other. Once the 
contribution and the fact of dependence 
are established, the Court is at liberty to 
draw any reasonable inference as to pro- 
bable continuance. SLEIGH v. NORTHERN 
Union SteamBoatT Company (Chapman, J.,. 
Pres. ). Vol. iii, p. 21; 7 Gaz. L.R. 83 


28. Partial Dependants—Parents of De- 
ceased—Contributions—Receipt of Board and 
Lodging.| Where the deceased paid regu- 
larly £1 per week to his parents, and also 
a further £1 per week when his father, who 
was only casually employed, was out of 
work, which sums were used as part cf the 
family income, the deceased receiving beard 
and lodging and other benefits, a sum of 
£200 was awarded as compensation. ASH- 
CROFT v. CABLE (Cooper, J., in Supreme 
Court). 

Vol. iii, p. 24; 23 N.Z. L.R. 625; 6 Gaz.. 
L.R. 334. 


29. Partial Dependant—Father—Earnings 
of Father—Contributions of Deceased—Age, 
Condition, and Family Surroundings—Posst- 
bility of Deceased Marrying—Funeral Ex- 
penses.| Where the claimant, the father of 
the deceased, with some members of his 
family to support, was a small farmer with 
a mortgaged freehold yielding a profit of 
about £30 a year, and the deceased’s con- 
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COMPENSATION, MEASURE - OF—conid. 
tributions to the family were about £1 10s. 
a week, the Court, in assessing compensation, 
considered the question very much as a 
jury would be expected to do in the light 
of the above facts and figures, the age, 
condition, and family surroundings of the 
claimant, and the possibility of the deceased 
marrying and reducing the contribution. 
In assessing the compensation to a partial 
‘dependant a reasonable allowance should be 
made for funeral expenses cf the deceased. 
Bevan v. Crawshaw ([1902] 1 K.B. 25) 
followed. Naprrer v. THe Kine (Chap- 
man, J., Pres.). 
Vol. ii, p. 69; 7 Gaz. L.R. 362 


30. Partial Dependants—Parents of Young 
Lad— Possibility of Lad leaving Home—Pros- 
pect of Increased Contributions.] In assessing 
compensation to the parents of a young lad 
contributing a few shillings a week to the 
household expenditure, the Court took into 
consideration the possibility of the son’s 
leaving home and ceasing to contribute 
on the one hand, and the prospect of his 
condition improving and his’ contribu- 
tion increasing on the other. Simmons v. 
White Bros. ([1899] 1 Q.B. 1005) followed. 
LeETHAM v. Puitires (Chapman, J., Pres.). 

Vol. iv, p. 4 


- 31. Partial Dependants—Aged Parents— 
Deceased living with Parents and contributing 
18s. per Week—Mother owning House and 
Land.| The claimants were the aged parerts 
of the deceased, who had lived with them 
and contributed 18s. a week from his earnings 
towards the expenses of the household. The 
mother owned a house and land worth 

£1,200, subject to a mortgage of £200. 
Held, That the contribution was equal to 
8s. a week, and £100 compensation awarded. 

ROGERS v. SmitH (Chapman, J., Pres.). 
Vol. iv., p. 46 


» 32. Partial Dependants— Father and 
Mother—Both old—Father working.] Where 
the father was sixty-three and in work, and 
the mother sixty and not strong, and the 
deceased had built them a small house and 
regularly gave his mother from 7s. to 10s. 
a week,— 

Held, That the mother was a dependant, 
and £100 compensation awarded to her. 
BERDINNER v. CAMBRIDGE (Chapman, J., 
Pres. ). Vol. v, p. 2 

33. Partial Dependants—Parents of De- 
ceased—Father earning Good Wages.| The 
deceased, earning £120 in a year, lived with 
his parents, to whom he handed his wages 
as he received them, they maintaining him 
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and providing him with clothes and pocket- 
money, estimated altogether at £52 per 
annum. The father was a competent 
miner, fifty years of age, able to earn good 
wages, and other children contibuted to the 
family purse. 

Held, That the parents and their children 
were partial dependants, and £150 com- 
pensation awarded. Morris v. TYNESIDE 
PROPRIETARY Company (Sim, J., Pres.). 

Vol. vi, p. 1 


34, Partial Dependants.| Partial depend- 
ants who had received assistance averaging 
15s. to £1 per week were awarded £200 com- 
pensation and funeral expenses. Hatz v. 
ORR (Sim, J., Pres.). Vol. vi, p. 19 


35. Partial Dependants—Common Family 
Fund—Probability of Assistance being con- 
tunued or increased.| Where the deceased 
was contributing to a common family fund, 
the Court, in assessing compensation, will 
take into consideration all the circumstances, 
including the probability of the assistance 
being continued or increased. McGrecor 
v. HutTcuinson (Sim, J., Pres.). 

Vol. vi, p. 79 


Partial Dependants — Whether Depend- 
ency exists. 
See DEPENDANTS, 6-12. 





Incapacity, Partial. 
See cases under INCAPACITY. 


CONTRACTING AND SUBCONTRACTING. 
1. Liability of Original Principal and Con- 
tractor—Indemnity— Work relating ‘‘ directly 
to the Land”? of the Principal—Part of Trade 
or Business—Section 16, (1), (c) and (d).] 
In the case of a subcontract the effect of 
section 15 (now section 16, Act of 1908) is 
to make jointly and severally liable to pay 
compensation the original principal, the 
contractor, and the subcontractor—the first 
two being both “ principals.’”’ The sub- 
contractor must indemnify the contractor, 
and the contractor the original principal. 
Where the work was breaking stone for 
the foundations of sheep and cattle yards for 
a Borough Council on borough property,— 
Held, That the work related “ directly to 
the land or other property ”’ of the borough 
within subsection (3), (a), of section 15 
(now section 16, (1), (c), (i), Act of 1908). 
Where a person’s business includes the 
taking of contracts for and carrying-out of 
works and the injured worker was employed 








by a subcontractor on cne of such works, 
the work is “ directly a part of or a process 
in the trade or business of’ the principal 
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CONTRACTING AND SUBCONTRACTING 
—continued. 

contractor within subsection (3), (6), of 
section 15 (now (16), (c), (ii)). The term 
** contractor”? has a definite meaning in 
New Zealand as a description cf a kind of 
‘business carried on. REDDIE v. BALCLUTHA 
‘CORPORATION (Cooper, J., Pres.). 

Vol. i, p. 13; 5 Gaz. L.R. 253 


2. Work relating directly to Land—Process 
in Trade or Business of Principal—Cutting 
and Milling Timber — Section 16, (c), (2) 
and (ii).] In the case of a contract with the 
owner of land to cut down timber-trees and 
convert them into marketable timber, such 
timber to be the landowner’s property, the 
work relates directly to the land or other 
property of the principal, and is also directly 
a process in his trade or business within the 
meaning of subsection (3), (a) and (0), of 
section 15 of the Act of 1900 (now 16, (c), 
(i) and (ii), Act of 1908). Morris ». 
Wiiu1aMs (Chapman, J., Pres.). 

Vol. iii, p. 78; 7 Gaz. L.R. 195 


3. Work relating.to Land “ or other Pro- 
perty ’—Firewood— Work in Agriculture— 
Outting Firewood for Domestic Use—Section 
15, Subsection (3), Act of 1900; Section 5, 
Act of 1902.] The words “ other property ” 
in clause (a) of subsection (3) of section 15 
of the Act of 1900 (now 16, (c), (i), Act of 
1908) must be construed to mean property 
of the same genus as land, building, or 
vessel, and does not include such property 
as firewood. 

Cutting firewood for domestic use is not 
“‘ work in agriculture’ within the meaning 
of section 5 of the Act of 1902. GoopiIN 
vy. StuART (Sim. J., Pres.). 

Vol. vi, p. 22; 9 Gaz. L.R. 544 


4. “* Principal”’ and “ Contractor ’’—WSec- 
tion 16—Working Dairy Farm on Shares 
with Owner of Land and Stock—Partners.] 
The claimant was employed on a dairy 
farm owned by one respondent and worked 
by the other respondent under an agreement 
by which the former supplied the beasts 
and plant—in short, all the capital—and 
the latter provided all the labour, the returns 
being divided between them in a fixed pro- 
portion. 

Held, That the respondents were not 
principal and contractor under section 15, 
Act of 1900 (now 16, Act of 1908), but were 
partners, and liable as such to pay claimant 
compensation. Morrison v. Hicks (Sim, 
J., Pres.). Vol. vi, p. 15; 9 Gaz. L.R. 513 


5. Contractor—Principal’s Indemnity by 
Contractor—Section 16 (b).] Order made 





CONTRACTING AND SUBCONTRACTING 
—continued. 

declaring one respondent (the principal) 

entitled to be indemnified by the other 

respondent (the contractor). | PUBLIC 

TRUSTEE v. County oF Bruck (Sim, J., 

Pres.). Vol. vi, p. 49; 10 Gaz. L.R. 68 


CONTRACTOR — Worker or Independent 
Contractor. 
See cases under WORKER. 


COSTS. 

1. Affirmative Defence not proved, but 
successful on other Grounds—Witnesses’ Ex- 
penses.| Where the respondent succeeded, 
but failed to prove an affirmative defence 
of serious and wilful misconduct, the ex- 
penses of witnesses to prove this defence 
were disallowed; and diminished costs 
were allowed to the respondent by way of 
an allowance to the applicant for the cost 
of bringing witnesses to meet that defence. 
Hynes v. McCartuy (Chapman, J., Pres.). 

Vol. iii, p. 45; 7 Gaz. L.R. 99 


2. Application filed, and Subsequent 
Acknowledgment of Liability.) Where an 
application was filed, and subsequently, 
after some dispute, the liability and the 
amount payable were acknowledged, the 
applicant was held entitled to apply for 
and be awarded costs. COLLIER v. HOPKINS 
(Chapman, J., Pres.). Vol. iii, p. 56 


3. Application to review Weekly Payments 
—Partly successful.| Where an application 
to review weekly payments was_ partly 
successful, a short term being fixed, each 
party was ordered to bear his own costs. 
McCrossaNn v. BARTON (Chapman, J., Pres.). 

Vol. iii, p. 57 

4, Claimant’s Costs—Paid out of Com- 
pensation.| Order made for the payment 
out of the compensation awarded of the 
costs of the claimant’s solicitors as between 
solicitor and client. 

Hewitt Famity v. UNION STEAM- 
sHiPp Company. Vol. i, p. 22. 

CUNNINGHAM v. Pace. Vol. ii, p. 14. 

WARRINGTON v. OPOTIKI Town Dis- 
TRICT BoaRp. Vol. ii, p. 17. 

Huaues v. UNITY GOLD-DREDGING 
Company. Vol. ii, p. 24. 

Hitt v. New ZEALAND COAL AND 
Oi Company. Vol. ii, p. 45. 

HumFFreys v. Murray. Vol. iii, 
Th ds 

5. Commutation of Weekly Payments—A p- 
plication by Claimant.] On an application 
by the claimant for commutation of weekly 
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COSTS—continued. 


DEBTS—Of Deceased—Whether payable 


payments into a lump sum, each party | out of Compensation. 


must pay his own costs. REYNOLDS »v. 
Mount, CoTtRELL, anD Co. (Chapman, J., 
Pres.). Vol. v, p. 32; 9 Gaz. L.R. 273 


6. Party-and-party Costs deducted from 
Compensation—A pplication under Section 9 
after Unsuccessful Action.] Where, follow- 
ing on an unsuccessful action in the Supreme 
Court under the Deaths by Accident Com- 
pensation Act, an application was made to 
the same Court under section 9 of ‘‘ The 
Workers’ Compensation for Accidents Act, 
1900,” to assess compensation, the costs 
in the action as between party and party 
were deducted from the amount assessed. 
ASHCROFT v. CABLE (Cooper, J., in the 
Supreme Court). 

Vol. iii, p. 24; 23 N.Z. L.R. 625; 
6 Gaz. L.R. 334. 


7. Proceedings unnecessarily Precipitate— 
No Costs allowed.] Where half-wages had 
been paid continuously but not quite 
regularly, and proceedings were commenced 
after a delay of thirteen days in making a 
payment, the Court considered that the 
claimant had been unnecessarily precipitate, 
and allowed no costs. Sykes v. HAMMETT 
(Chapman, J., Pres.). Vol. iii, p. 36 


8. Respondent misled by Claimant as to 
Cause of Injury.] Where the claimant gave 
an untrue account of the cause of his injury, 
whereby the respondent was led to believe 
that the accident causing same did not 
occur during the employment, and accord- 
ingly resisted the claim; then, although 
the Court was satisfied at the hearing that 
the accident arose out of and in the course 
of the employment, and awarded compensa- 
tion, it allowed no costs to the claimant. 
ANDREWS v. GAMMON (Chapman, J., Pres.). 

Vol. iii, p. 7 

9. Unreasonable Conduct of Claimant— 
Nominal Costs only allowed.] Where the 
expense of the proceedings has been largely 
caused by the unreasonable conduct of the 
claimant, who declined an offer of re- 
engagement by the respondents, and _ per- 
sisted in claiming a substantial lump sum, 
only nominal costs were allowed the claimant. 
PHINIX v. BRown (Cooper, J., Pres.). 

VOL. p. fs°o Gage. DR. 17 
COSTS. 

Security for—Claimant out of New Zea- 
land. 

See Practice, 11. 

On Application for Commutation to 
Lump Sum. 

See COMPENSATION, MEASURE oF, 17. 


See COMPENSATION, APPLICATION OF, 
+. 


DECEASED—Settlement by, in Lifetime— 
Claims by Dependants. 
See AGREEMENT, 6. 


DECLARATION OF LIABILITY. 
See NoMINAL AWARD. 


Not made. 
See INcaPactty, 2. 


Made. 
See Incapacity, 10, 26. 


Without Nominal Award. 
See Practice, 4. 


DEDUCTION — From 
Benefits received. 


/ See COMPENSATION, MEASURE oF, 10, 
Lk 


Compensation — 


DEPENDANTS. 

1. Distribution, Application, and Invest- 
ment of Compensation—Third Schedule, 3 and 
4.] Orders directing mode of distribution 
of compensation amongst the widow and in- 
fant children; and schemes of application 
and investment of the shares. 


Pustic Trustrz (D. Baaury) v. 
THE Kine. Vol. i, pp. 19, 20. 

NortH v. NEw ZEALAND REFRIGE- 
RATING Company. Vol. i, p. 22. 

Hewitt Famity v. Unton STEAMSHIP 
Company. Vol. i, p. 22. 

GRAY v. TimaRU Harspour Boarp. 
Vol. i, p. 39. 

Briagot v. Mananu GoLp-MINING 
Company. Vol. i, p. 43. 

CUNNINGHAM v, Pace. Vol. ii, p. 14. 

WARRINGTON v. OPOTIKI Town Dis- 
TRICT Boarp. Vol. ii, p. 17. 

HuauHes v. Unity GoLp-DREDGING 
Company. Vol. ii, p. 24. 

Hitt v. New ZEALAND CoAL AND OIL 


Company. Vol. ii, p. 45. 
HUMFFREYS v. Murray. Vol. iii, 
Bek, 
SEED v. SOMERVILLE. Vol. iii, at 
p. 44. 


McDonap Famity v. SHaw, SAVvILL, 
AND ALBION ComMPANY. Vol. iii, 
p- 61. 

Murpnuy v. LYTTELTON. Vol. iv, p. 8. 

CosTER v. PeRANO. Vol. iv, p. 10. 

Wiuitiams v. McPuerson. Vol. iv, 
p. 27. 


re 
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DEPENDANTS—continued. 
Mappock v. Mappcok. 
p. 28. 
Hoskine v. Ristne SUN GOLD-DREDG- 
ING Company. Vol. iv, at p. 37. 
CoLHOUN v. NAPIER HARBOUR BOARD. 
Vol. vi, p. 32. 

Kerr v. Munnines. Vol. vi, p. 32. 

HARLAND v. Brown. Vol. vi, p. 56. 

MACKENZIE v. IRVINE AND STEVEN- 
son. Vol. vi, p. 57. 

Henry v. Naprer HAarspour Boarp. 
Vol. vi, p. 83. 

LEECE v. WESTPORT CoAL COMPANY. 
Vol. vi, p. 92. 


Duty of Court as to prescribing Conditions 
to protect Infant Children. 
See post, 5. 


Vol. 


iv, 


Settlement to protect from Creditors. 
See COMPENSATION, MEASURE OF, 17. 


2. Distribution and Application of Com- 
pensation-moneys—Independent Estate of De- 
ceased.| A scheme of distribution and ap- 
plication of compensation-moneys in the 
case of a widow and infant claimant made 
by the Court on condition that an amount 
coming to the infant from the deceased’s 
estate be paid to the Public Trustee to secure 
it during the infancy. WARREN v. WARREN 
(Chapman, J., Pres.). 

Vol. iii, p. 53; 7 Gaz. L.R, 122 


3. Domiciled outside New Zealand—Aliens 
—Compensation, Nature of—Accident and 
Infe Insurance.]| Dependants resident and 
domiciled outside New Zealand, whether 
aliens or not, are entitled to compensation 
where the employment in connection with 
which the accident arose is a New Zealand 
employment. 

Semble, The compensation, to whomso- 
ever payable, is a legislative benefit in the 
nature of an accident and life insurance 
to the worker. Pwusiic TrusTEE v. Mac- 
DONALD (Chapman, J., Pres.). 

Vol. iv, p. 38; 8 Gaz. L.R. 354 


4. Illegitemates—Schedule 1, Act of 1900.] 
The words “son” and “ daughter” in the 
First Schedule of the Act of 1900 mean 
legitimate son and daughter. PuBLic TRus- 
TEE (A. McLean) v. First CHANCE GOLD- 
DREDGING Company (Cooper, J., Pres.). 

Vol i, p 9; 4 Gaz. L.R. 265 


Notre.—By section 6 of the amending 
Act of 1903 the words “illegitimate son,” 
‘illegitimate daughter ”’ were added to the 
First Schedule. (See, now, Second Sche- 
dule of Act of 1908.) 


2—Digest. 


DIGEST. 


| J., Pres.). 
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DEPENDANTS—continued. 

5. Infants — Protecting their Interests— 
Third Schedule, 2, 3, and 4.] Where there 
are infant children dependent upon the de- 
ceased, then, notwithstanding that there is 
a legal personal representative, a duty to 
protect the children’s interests is cast upon 
the Court, which will prescribe such con- 
ditions as will safeguard their interests. 
Clause 2 of the conditions in the schedule 
must be read with clauses 3 and 4. Daniel 
v Ocean Coal Company (L.R. [1900] 1 K.B. 
250) followed. SHAW v. PopHam (Cooper, 
Vol, i, p. 23; 4 Gaz. L.R. 394 


6. Partial—Father from Time to Time as- 
sisted by Son—Third Schedule 1, (ii).] Where 
the claimant, a farmer, was from time to 
time assisted by his son (the deceased), 
and without such assistance he would have 
been unable to maintain himself, his wife, 
and those dependent on him,— 

Held, That he was at the time of the death 
of the son in part dependent on the de- 
ceased’s earnings. ReEIp v. Lapy CHARLTON 
GOLD - DREDGING Company (Cooper, J., 
Pres.). Vol. i, p. 10; 5 Gaz. L.R. 9 


7. Partial — Parents — Regular Contribu- 
tions to Family Income—Need of Assistance. ] 
Where the deceased paid part of his wages 
regularly to his parents, and they depended 
upon the payment as part of their means 
of living, then partial dependency of the 
parents is established, although the family 
might have been able to support life without 
the contributions. Main Colliery Company 
v. Davies ({[1900] A.C. 358) and Howells v. 
Vivian (88 L.T. 529) followed. ASHCROFT 
v. CABLE (Cooper, J., in Supreme Court). 

Vol. ili, p. 24; 23 N.Z. L.R. 625; 
6 Gaz. L.R. 334. 


8. Partial—Aged Father and Mother— 
Sisters dependent on Father—Sister with 
Young Children—Dependants because of 
others dependent on them—Practice—Award 
in favour of Dependants not Actual Claim- 
ants.| The father and mother of the de- 
ceased, aged sixty-five and sixty-three, lived 
on a small lease-in-perpetuity farm. There 
lived with them a son who worked the 
farm, a daughter who was an epileptic, 
and a married daughter who had been 
deserted by her husband and had several 
young children dependent upon her. The 
deceased, who earned £1 a week and his 
board, paid practically ail his earnings 
to his married sister for use in the house- 
hold. 

Held, That the father, mother, and two 
sisters were dependants of the deceased. 


(35) 


DEPENDANTS—continued. 

Persons, although able to support them- 
selves alone, may be dependants because 
of the existence of others whom they are 
bound to support. 


Where a claim is properly before the | 


Court, the Court is entitled to look at the 
whole situation of the family, and include 
in its award all whom it may consider 


dependants, whether or not their claims | 


have been set up. Murpuy v. LytTELTon 
(Chapman, J., Pres.). 


Vol. iv, p. 8; 8 Gaz. L.R. 196 | 


9. Partial — Mother — Permanently sepa- 
rated from Husband able to swpport her.] 
The deceased had contributed towards his 
mother’s support, but she was living apart 
from her husband, who was able to support 
her, but had always refused to do so unless 
she went to live with him. This the Court 
considered she was justified in not doing. 

Held, That the mother was a dependant 
of the deceased, there being dependence 
in fact replacing the legal dependence upor 
the husband. CARTER v. SETTLERS’ STEAM- 
SHIP ComPANy (Chapman, J., Pres.). 


Vol. v, p. 6; 8 Gaz. L.R. 655 | 


10. Partial — Father of Deceased — 
Contributions—Ability to maintain himself.) 
The father of the deceased, who had received 
contributions from the deceased which he 
had applied towards his own maintenance, 
held entitled to compensation although he 
might have been able to maintain himself 
out of his own earnings alone. CLARK v. 
SerrLerRs’ STEAMSHIP ComMPANY (Sim, J., 
Pres. ). Vol. vi, p. 5; 9 Gaz. L.R. 489 


ll. Partial — Mother and Sisters — De- 
ceased employed by Father—Common Family 
Fund—Benefits received by Death of De- 
ceased.| The deceased was employed by 
his father, a road-contractor, the proceeds 
of contracts being handed over to the 
mother, who used them as a common fund 
for the support of the family consisting of 
the above-mentioned persons and _ four 
sisters of deceased. No wages were actually 
paid to the deceased, but in making up 
estimates 8s. a day was allowed under 
this head. The mother and sisters, but 
not the father, claimed as dependants of 
deceased. 

Held, That the claimants were entitled 
to compensation, the death resulting in a 
diminution of the common family fund. 

A mother who is a dependant is entitled 
to claim compensation independently of 
her husband. 





DIGEST. 
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| DEPENDANTS—continued. 


In the case of partial dependants, pecu- 
niary benefits received by them as a result 
of the death of the deceased must be taken 
into consideration in assessing compensation. 
Harbour v. Ferguson and Mitchell (Vol. iii, 
p- 838; 7 Gaz. L.R. 366) followed. Pustrio 
TRUSTEE v. County OF Bruce (Sim, J., 
Pres.). Vol. vi, p. 49; 10 Gaz. L.R. 68 


12. Partial—Father — Aged, but without 


_Encumbrances—Owning Property sufficient 


to purchase Annuity for Support.| The 


claimant, the father of deceased, advanced 











in years, owned a farm which, if sold, would 
realise sufficient to purchase an annuity 
large enough to support him for the re- 
mainder of his life. There was no one 
dependent upon him, his wife being dead 
and his family grown up and settled away 
from him. The deceased had contributed 
irregularly to his support. 

Held, That he was not a dependant of 
the deceased. WILLIAMSON v. LONE STAR 
GOLD-DREDGING Company (Chapman, J., 
Pres. ). Vol. v, p. 16; 9 Gaz. L.R. 114 


DEPENDANTS. 
Claims by, after Settlement by Deceased 
in Lifetime. 
See AGREEMENT, 6. 


Inclusion of, in Award, where Claims not 
set up. 
See PRACTICE, 3. 


Mother of Deceased — Supported by 
Father, who is not a Dependant. 
See COMPENSATION, MEASURE oF, 22. 


Partial—Measure of Compensation to. 
See COMPENSATION, MEASURE OF, 
20-35. 
Partial—Receipts from Deceased’s Estate 
—Life Insurance—Whether taken into Con- 
sideration. 


See COMPENSATION, MEASURE OF, 
20-23. 
Wholly dependent—Measure of Com- 
pensation. 


See COMPENSATION, MEASURE OF, 9. 


DISTRIBUTION OF COMPENSATION 
Amongst Dependants. 
See DEPENDANTS, 1, 2. 


DOMICILE—Dependants domicilied outside 
New Zealand. 
See DEPENDANTS, 3. 
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EMPLOYER. 

1. Corporation—Hospital and Charitable 
Aid Board—Local Authority—Sections 2 and 
4 (d).] A Hospital and Charitable Aid 
Board constituted under ‘ The Hospital 
and Charitable Institutions Act, 1885,’’ is 
not a local authority within section 4, (3), 
of “ The Workers’ Compensation for Acci- 
dents Act, 1900 (now section 4, (d), of 
Act of 1908), but, being a corporate body, 
is an “‘ employer ”’ within section 2. SouTs- 
ERBY v. AUCKLAND HosPITAL AND CHARI- 
TABLE AID BoarD (Cooper, J., Pres.). 

Vol. i, p. 40; 5 Gaz. L.R. 142 


2. Partnership dissolved before Accident— 
Sleeping Partner—Dissolution by Active 
Partners.| Where a partnership was dis- 
solved, and the dissolution duly advertised, 
and the business continued by one partner, 
a person injured shortly after the dissolution 
has a claim for compensation only against 
the continuing partner. Where there is a 
sleeping partner the active partners may 
dissolve the partnership between them, and 
this puts an end to the partnership in toto. 
Durr v. GRIMWwoopD (Chapman, J., Pres.). 

Vol. iii, p. 66 

3. Master and Servant— Whether Relation- 
ship exists —Threshing-mill ‘ Follower ’’— 
Section 6.] Men “‘following”’ a threshing-mill 
who are engaged and paid by the farmer at 
each successive farm for the threshing-work 
are not in the employment of the threshing- 
mill owners. Where such a man _ while 
“following”? voluntarily assisted in an 
operation connected with the removal of 
the mill and was injured, compensation can- 
not be recovered from the threshing-mill 
owner. ATTWOOD v. SmitTH (Cooper, J., 
Pres.). Vol. ii, p. 27 


4. Master and Servant—Employment by 
Person left im Charge of Work.|] The 
respondent engaged the claimant for a 
particular work, and referred him to P., 
a contractor, for instructions. The re- 
spondent then left the place, leaving P. 
in charge of that and other work. After 
the particular work was finished, P. kept 
the claimant on at the other work until 
the claimant was injured. P. had not been 
specially instructed as to the work the 
claimant was to do. 

Held, That the claimant was in the 
employment of the respondent at the time 
of the accident. McCrossan v. BARTON 
(Chapman, J., Pres.). Vol. ii, p. 30 


5. Contract for Supply of Horse and 
Driver to Government Department—Control 
of Work—Relationship of Master and Ser- 








EMPLOYER—continued. 

vant.| A worker was employed by the 
respondent, a contractor, as driver of a 
horse, which drew the trucks on railway- 
deviation works. The works were carried 
out by the Crown, and the respondent had 
contracted with the Public Works Depart- 
ment to supply a horse and driver for 12s. 
a day. The respondent paid the man his 
wages, but had nothing to do with the 
work, which was carried out under the 
supervision of the Department. 

Held, That the respondent must be treated 
as the employer of the worker for the purpose 
of the Workers’ Compensation for Accidents 
Act. Wutson v. Knicut (Sim, J., Pres.). 

Vol. vi, p. 80; 10 Gaz. L.R. 171 


EMPLOYMENT. 
Worker and Employer—Independent Con- 
tractor. 
See cases under WoRKER. 


Accident arising out of and in the 
Course of. 

See ACCIDENT ARISING OUT OF AND 

IN THE CoURSE OF EMPLOYMENT. 


EMPLOYMENT TO WHICH ACT APPLIES. 

1. Cleaning and Painting Ceilings 
“ Building’? Work — Section 4, (b).] A 
painter employed by a Hospital and Chari- 
table Aid Board to clean and whitewash 
or paint the ceilings of a Home was injured 
whilst engaged in cleaning the paint of a 
ceiling. 

Held, That he. was employed in 
“building” work within the meaning of 
section 4, subsection (2), Act of 1900 (now 
section 4, (6), Act of 1908). SouTHERBY 
v. AUCKLAND HOSPITAL AND CHARITABLE 
Arp BoarpD (Cooper, J., Pres.). 

Vol. i, p. 40; 5 Gaz. L.R. 142 

2. Gardener—Cutting Hedge—Agriculture 
—Horticulture—Cutting Hedge not Part of 
Trade or Business—Act of 1902, Section 5.] 
Workers employed in agriculture (including 
horticulture, &c.) within section 5 of the 
Amending Act of 1902 (now section 4, 
Act of 1908) are entitled to the benefit of 
the principal Act whether or not such work 
is carried on by the employer as part of his 
trade or business. An ordinary gardener 
is such a worker, and so is a person em- 
ployed merely to cut a hedge, that class of 
work being one of the miscellaneous duties 
of a gardener in this country. WHITING 
v. GILLIES (Chapman, J., Pres.). 

Vol. v, p. 25; 9 Gaz. L.R. 287 


3. Industrial, Commercial, or Manufac- 
turing Work—Bushfelling—Section 4, (a).] 
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EMPLOYMENT TO WHICH ACT APPLIES 
—continued. 
The felling of bush by a _ bush-contractor 
whose principal business it is, is an “ in- 
dustrial work’ within section 4, subsec- 
tion (1), of Act of 1900 (now 4, (a), Act of 
1908). BuNNING v. OMUNDSEN (Cooper, J., 
Pres.). Vol. i, p. 24; 4 Gaz. L.R. 258 


4. ‘ Industrial Work”’—‘ Other Hazardous 
Work”’—Bushfelling—Milling Timber—Sec- 
tion 4, Subsections (a) and (b).] Bushfelling 
is an industrial work within subsection (1) 
of section 4, Act of 1900 (now 4, (a), Act of 
1908) (Bunning v. Omundsen, Vol. i, p. 24, 
followed) ; and'this is even clearer where the 
bushfelling is part of a process including the 
turning-out of manufactured timber. It is 
also ‘‘ other hazardous work” within sub- 
section (2) (now (b) ). Morris v. WILLIAMS 
(Chapman, J., Pres.). 

Vol. iii, p. 78; 7 Gaz. L.R. 195 


5. Industrial Work, What is— Industry” 
as defined by Industrial Conciliation and 
Arbitration Act.] In determining what is 
‘industrial work” within the Workers’ 
Compensation for Accidents Act, the defini- 
tion of “industry”’ in the Industrial Con- 
ciliation and Arbitration Act (which is 
in part materia) may be considered. The 
terms are used in much the same sense. 
WARRINGTON v. OpoTrK1 Town Boarp 
(Cooper, J., Pres.). 

Vol. ii, p. 6; 5 Gaz. L.R. 235 


6. ‘ Other Hazardous Work’’—‘‘ Engineer- 
ing’ Work—Driving Horse drawing Railway- 
truck.| Driving a horse which drew a 
truck on railway-deviation works is “ hazard- 
ous work” within the meaning of subsec- 
tion (2) of section 4 of the Act of 1900 
(now 4, (b), Act of 1908). Morris v. Wil- 
liams (Vol. iii, p. 78) followed. Semble, That 
it is also “‘ engineering’? work. WILSON v. 
KNIGHT (Sim, J., Pres.). 

Vol. vi, p. 80; 10 Gaz. L.R. 171 


7. Local Authority—Work carried on by— 
Can be Part of a Trade or Business—Sec- 
tion 4, Subsection (d).] Work carried on by 
a local authority is within subsection (3) of 
section 4 of the Act of 1900 (now 4, (d), 
Act of 1908) if it is industrial, commercial, 
or manufacturing work, and if there can be 
a person who as part of his trade or business 
carries on work of that nature. The work 
of a surfaceman (repairing roads) is such a 
work. WARRINGTON v. OPOTIKI TOWN 
Boarp (Cooper, J., Pres.). 


Vol. ii, p. 6; 5 Gaz. L.R. 235. 


DIGEST. 
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EMPLOYMENT TO WHICH ACT APPLIES. 
—continued. , 

8. Messenger—Occasionally doing Work of 
Agricultural Worker—Section 4—Act of 1902, 
Section 5, Subsection (3).] The claimant 
was employed as a carpenter to erect a 
hut on a farm, and was kept on doing 
jobs about the place, some of which were 
of a kind which may usually be performed 
by an agricultural worker. He was sent 
to the blacksmith’s with a horse-rake to 
be repaired, and during the repair was 
struck in the eye with a splinter. 

Held, That his occupation at the time 
was that of a mere messenger, and that 
he was not an agricultural worker within 
section 5, subsection (3), of the Act of 1902 
(now 4, (c), Act of 1908). Bryant v. 
Pearce (Chapman, J., Pres; affirming 
decision of 8.M.). 

Vol. iv, pp. 7, 50; 8 Gaz. L.R. 404 


ESTOPPEL — Defence of Claim not in 
Time—Equitable Bar—Conduct—Agreement 
admitting Liability. 

See Cua, 1-9. 


EVIDENCE. 

Not strictly Legal—Principles upon which 
admitted—Statements of Deceased as to Cause 
of an Injury thought at the Time not to be 
serious—Section 8—‘‘ Industrial Conciliation 
and Arbitration Act, 1905,” Section 81, Sub- 
section (j).| In determining whether to 
admit (under section 81, subsection (7), of 
‘“The Industrial Conciliation and Arbitra- 
tion Act, 1905” (now section 83, (7), Act 
of 1908) evidence not admissible under the 
general law of evidence, it is incumbent 
upon the Court to inquire whether the 
evidence proposed to be admitted can be 
relied upon. Unsworn statements of de- 
ceased persons not admissible under the 
general law may be admitted where it is 
not probable that they have been made 
in view of the litigation in which they are 
tendered as evidence, and where the circum- 
stances are such as to render it highly 
probable that the statements were true. 

Where the only evidence as to how a 
deceased person came by an injury consisted 
of accounts of answers given by himself 
to simple questions at a time when the 
injury was considered slight, and when 
there could not have been in his mind the 
remotest idea that a pecuniary claim 
could arise out of the occurrence, the 
evidence was admitted and full effect given 
to it. SEED v. SOMERVILLE (Chapman, J., 
Pres.). Vol. iii, p. 39; 7 Gaz. L.R. 199 
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EVIDENCE—continued. 
Further, after Hearing — Exceptional 
Circumstances. 
See PRAcTICE, 5. 
Medical Witnesses—Differing—Knowledge 
of Case from Commencement. 
See INCAPACITY, 1. 
Witness abroad—Order for Examination 
of—Not as of Course. 
See Practice, 11. 


EXPENSES—Medical and other—Whether 

allowable on Assessment of Compensation. 
See COMPENSATION, MEASURE OF, 19. 
See INCAPACITY, 25. 


EXTENSION OF TIME. FOR MAKING 
CLAIM. 
See CLAIM, 6. 


EYE—Loss of, or Injury to. 
See Incapacity, 11, 12, 14, 15, 20. 


FACT—Questions of—How determined by 
Court. 
See Practicg, 10. 


FINGERS—Loss of, or Injury to. 
See Incapacity, 10, 13, 16, 18, 22, 
23, 24, 26. 


FUNERAL EXPENSES. 





Partial Dependant—Reasonable Allow- 
ance for. 
See COMPENSATION, APPLICATION OF, 
29. 


Whether payable out of Compensation. 
See COMPENSATION, APPLICATION OF, 
‘a 


GUARDIAN AD LITEM—Appointment of. 
See Practice, 6, 7. 


HAZARDOUS WORK. 
Bushfelling. 
See EMPLOYMENT TO WHICH ACT 
APPLIES, 4. 
Truck on Railway. 
See EMPLOYMENT TO WHICH ACT 
APPLIES, 6. 


HIGH SEAS — Accident on— Voyage _be- 
tween New Zealand Ports—New Zealand 
Ship. 

See JURISDICTION. 


HOSPITAL AND CHARITABLE-AID 
BOARD — Whether a Local Authority— 
Section 4, (3). 

See EMPLOYER, 1. 


DIGEST, 
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ILLEGITIMATES—Whether Dependants. 
See DEPENDANTS, 4. 


INCAPACITY. 

1. Duration of—Whether recovered from 
Injury — Medical Men differing — Third 
Schedule 1 (iv).] Where medical witnesses 
differed as to whether an injured person 
had recovered from the injury, the opinion 
of those whe had had a knowledge of the 
case from the time of the accident was 
preferred to that of those who relied upon a 
single examination. McKay v. HaAyzs 
(Cooper, J., Pres.). Vol. ii, p. 25 


2. Duration of—Prospect of Early Recovery 
—No Declaration of Inability.| Where the 
evidence showed a prospect of early recovery 
the Court considered a declaration of lia- 
bility unnecessary. KerrtTuH v. SpaIn (Chap- 
man, J., Pres.). Vol. iii, p. 68 


3. Duration of — Prolongation — Neuras- 
thenia — Delicate Man.|] Prolongation of 
disability from injury may be caused by 
neurasthenia and may be rightly taken into 
consideration, though with a guarded and 
restricted application. A delicate man 
naturally suffers more than a robust one. 
YOUNG v. SKEVINGTON’S Executors (Chap- 
man, J., Pres.). Vol. v, p. 14 

And see post, 27. 


4. Duration of—Whether ceased—Broken 
Leg leaving Stiffness and Inability to Pain 
after Laborious Work—Pain and Compensa- 
tion.| As the result of an accident to an 
unskilled labourer, whereby his leg was 
broken in three places, there remained a 
slight eversion of the foot, and it was 
admitted that the ankle remained somewhat 
stiff, and that more or less pain would be 
suffered after laborious work. The weight 
of the medical evidence favoured the view 
that the claimant ought to be able to earn 
the same wages as before the accident, or 
that he would have been able to do so had 
he at the right time exercised the joints by 
light work; but, according to the claimant’s 
own statement, he was scarcely able to do 
even light work, and felt severe pains even 
in ordinary work. There was no suggestion 
of malingering. 

Held, That there remained an incapacity 
to earn the same wages as before the accident. 
Though liability to pain is not itself a subject 
of compensation, the liability to recurrent 
pains after a heavy day’s work would have 
a natural tendency to prevent a man from 
freely undertaking such work, and imports 
incapacity. Montoy v. Morison (Chap- 
man, J., Pres.). Vol. ii, p. 41 
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INC APACITY—continued. 

5. Duration of—Whether ceased—Neuras- 
thenia after Actual Effects of Injury ceased— 
Mental Worry—WMorbid Subject.| Where the 
actual effects of an injury had _ probably 
passed off, but neurasthenia had supervened, 


admittedly, in a sense, as a result of the | 


injury, but ascribed as due to mental worry 
arising from the accident and the pendency 
of the claim,— 

Held, That the incapacity had not ceased, 
and payments ordered to continue for four 
weeks. 


A condition may be a consequence of an 


accident, though it would probably be 
generated only in a more or less morbid 
subject. Gates v. WeExBB (Chapman, J., 
Pres. ). Vol. iii, p. 59 


6. Duration of —Whether ceased—Pain still 
suffered—Probable Improvement after Usage of 
Limb—Operation to remove Scar—A pplication 
to review—Third Schedule, 7.] On an appli- 
cation for review of weekly payments it 
appeared that the claimant still suffered pain 
in his foot on attempting work, but the 
Court was satisfied that with a little more 
energy in using his foot he would shortly be 
able to earn full wages. It appeared also 
that the remaining disability was due to a 
scar which could be surgically removed, 
causing a month’s disablement. The Court 
ordered payments to cease after five weeks, 
the declaration of liability to remain in 
force. McCrossan v. BARTON (Chapman, J., 
Pres. ). Vol. iii, p. 57 


7. Duration of—Whether ceased—Evidence 
of Claimant’s Medical Adviser.] Evidence of 
the claimant’s medical adviser accepted that 
some mischief still remained, but would 
probably disappear shortly, and compensa- 
tion awarded for a limited period unless 
further order made. TRAVIS v. WATERSTON 
(Chapman, J., Pres.). Vol. iii, p. 52 


8. Duration of—Whether ceased—Earning 
Higher Wages—No Probability of Future 
Incapacity.] Where a worker was receiving 
higher wages than when the accident oc- 
curred, and it was clear that at no future 
time would he be unable to earn higher 
wages, an order was made terminating the 
payments. Puinrx v. Brown (Sim, J., 
Pres.). Vol. vi, p. 8; 9 Gaz. L.R. 430 


9, Partial—Future Probability of Incapa- 
city—Full Wages being earned—Nominal 
Award.| Where the claimant was being em- 
ployed by the respondent at his former 
wage, but there was probability of future 
incapacity to earn the same wage, an award 
was made for a nominal amount of ld. per 


DIGEST. 
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INCAPACITY—continwed. 


week, following Irons v. Davis ([1899]. 
2 Q.B. 330). StrevENs v. Kauri TIMBER 


CoMPANY (Cooper, J., Pres.). 
Vol. ii, p. 9; 5 Gaz. L.R. 255. 


10. Partial — Apprentice — Earning same 
Wages—Declaration of Inability.| »Where an 
apprentice lost all the fingers of his right 
hand, but was earning the same wages as 
before the accident, a declaration of liability 
was made. INNs v. BreRRy (Sim, J., Pres.). 

Vol. vi, p. 42. 


ll. Partial — Loss of One Eye — Boiler- 
maker's Assistant—Refusal of Re-employ- 
ment at same Wages—Bona fide Refusal— 
Earning Same Wages at Less Regular Em- 
ployment — Third Schedule, 1, (iv).] The 
claimant, a boilermaker’s assistant, lost 
the sight of one eye through a piece of a 
punch flying off and entering the eye whilst 
he was punching iron washers. He was 
offered work by the respondents at his 
former employment but refused it, fearing 
the risk of losing the other eye. There was 
also evidence of his incapacity to do pro- 
perly the same work. 

Held, That the refusal was bona fide, and 
was justifiable. 

The claimant had taken navvy’s work 
from another employer at the same wages. 
This work was, however, subject to the 
vicissitudes of weather, and was uncertain 
in its duration. An award was made based 
on the average wage which it was estimated 
he could earn as a navvy. PHILLIPS v. 
SEAGER (Chapman, J., Pres). 

Vol. ii, p. 31 


Notre.—By section 2 of the amending 
Act of 1905 (now Third Schedule, 1, (iv), 
Act of 1908) the minimum award for total 
or partial incapacity is £1 where the worker’s 
ordinary pay is not less than £1 10s. 


12. Partial—Sight of One Eye affected.} 
Hild, on the facts, That the sight of one 
eye was affected, and that the earning- 
capacity was somewhat lessened. ANDER- 
son v. Union STEAMSHIP ComMPANY (Chap- 
man, J., Pres.). Vol. ii, p. 33. 


13. Partial—Permanent—Part of Thumb 
removed—Lump Sum.] Where the injury 
resulted in the surgical removal of part of 
the right thumb the Court considered that 
it was satisfactorily shown that to some 
extent disability would be permanent, and 
by consent assessed a lump sum. MuvURRAY 
v. RATHBONE’S ExeEcuTrix (Chapman, J., 
Pres.). Vol. iv, p. 6 
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INCAPACITY—continued. 

14. Partial — Loss of Eye — Carpenter— 
Necessarily Permanent Impairment—Dating- 
back of Future Reductions.| Where a car- 
penter lost an eye and there was evidence 
that he might still be a very useful man 
at his trade, and instances were given of 
others with similar defects earning full 
wages, it was nevertheless held that there 
must be some impairment, especially in 
view of the growing disposition to scruti- 
nise applications for employment with refer- 
ence to the extra liability of the applicant 
to risks of accident. 

Award of weekly compensation made, 
reserving power to date back any future 
reduction to date of filing application ; 
claimant to keep an account of his earnings 
and to furnish full account to respondent 
at end of one year. DENSEM v. SPEDEN 
(Chapman, J., Pres.). 

Vol. iv, p. 15; 8 Gaz. L.R. 58 


15. Partial—Loss of Eye—Necessarily Per- 
manently affected.] In a case of the loss of 
an eye, 4s. per week was allowed, the 
claimant being considered necessarily per- 
manently affected. Densem v. Speden 
(Vol. iv, p. 15) followed. Watsu v. BRowNn 
(Chapman, J., Pres.). 

Vol. iv, p. 30; 8 Gaz. L.R. 321 


16. Partial — Permanent — Loss of First 
Joint of Left Thumb—Earning Full Wages— 
Lump Sum.| Where the claimant lost the 
first joint of his left thumb and was paid 
half-wages to a certain date, since which 
he had been earning as good wages as before 
his injury, but the evidence showed that he 


would not be able to undertake the work | 8 wi 
within the terms of that section, if an order 


_is made for a weekly payment, it must be 


he used to do before,— 

Held, That his earning-power had been 
permanently diminished, and on an appli- 
cation for a lump sum £50 was awarded. 
BRADLEY v. THE Kine (Sim, J., Pres.). 

Vol. vi, p. 2 


17. Partial—Limit of Compensation.] The 
Court, in awarding compensation in respect 
of partial incapacity, is not limited to one- 
half of the difference in the average weekly 
wages earned before and after the accident. 
McCartney v. GRANT (Chapman, J., Pres.). 

Vol. ii, p. 10 

See note to 11. 


18. Partial—Claimant not exerting Him- 
self to obtain Work—Reduction of Weekly 
Payment—Costs.| A worker permanently 
injured by loss of fingers and unable to 
work with advantage at his trade had 
received half-wages—£1 1s. per week—for 
a year and nine months, doing no work 


DIGEST. 
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INCAPACITY—continued. 
during that time beyond light work about 
his father’s house and garden. The Court 
considered that he had not done as much 
for himself as he might have done, and that 
he might fairly have earned £1 10s. per 
week, and future payments were reduced 
to 12s. per week. The commencement of 
proceedings being considered unnecessarily 
precipitate, no costs were allowed. SykeEs 
v. HAMMETT (Chapman, J., Pres.). 

Vol. iii, p. 36 


19. Partial—Permanent—WNot able to earn 
Half - wages.| When claimant was _per- 
manently injured, and it did not appear 
that he would at any time be able to 2arn 
half his former average earnings, the usual 
award of half-wages was made. Barry v. 
NatrionaL Mortagage AND AGENCY Com- 
PANY (Chapman, J., Pres.). Vol. iv, p. 37 


20. Partial—Permanent—Injury to Sight 
of One Hye—Eye not perfect before—Lump 
Sum.| Where two-thirds of the vision of 
the right eye was permanently lost, leaving 
permanent partial incapacity as a farm 
labourer—wages being 15s. and found 
before, and varying from 10s. to 15s. after 
—a lump sum of £51 5s. was allowed, 
including compensation for nine weeks’ 
permanent incapacity. Woop v. NIxon 
(Chapman, J., Pres.). 

Vol. v, p. 11; 8 Gaz. L.R. 868 


21. Partial—Minimum Award—Section 2 
of Act of 1905—Lump Sum.] The pro- 
visions of section 2 of the Act of 1905 (now 
Third Schedule, 1, (iv), Act of 1908) are 
imperative, and in all cases which come 


for not less than £1 per week. 

Where the claimant’s earning - capacity 
was lessened to only a slight extent by the 
loss of an eye, the Court awarded a lump 
sum under section 3 of the Act of 1905 
(now Third Schedule of Act of 1908). 
Kerr v. Munnines (Sim, J., Pres.). 

Vol. vi, p. 32 


22. Partial — Permanent — Loss of .Three 
Fingers—Lump Sum.| Where three fingers 
were lost as the result of an accident, and 
the respondent admitted liability for £1 
3s. 1d., half-wages for about three months, 
but denied that incapacity was permanent, 
the Court awarded a lump sum of £100. 
CoorER v. DuncaAN (Sim, J., Pres.). 

Vol. vi, p. 40 


23. Permanent Partial Incapacity—Loss 
of Three Fingers of Right Hand—Total 
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INCAPACITY —continued. 

Disability from pursuing Calling—Lump 
Sum.] Where the claimant lost three 
fingers of his right hand and was _ per- 
manently disabled from pursuing his calling 
of a cabinetmaker, the Court awarded a 
lump sum of £235 in addition to a sum 
paid for half-wages. Brip@e v. WHITE'S 
TRUSTEES (Sim, J., Pres.). Vol. vi, p. 41 


24. Partial — Permanent — Loss of Two 
Fingers—Lump Sum—Questions to be con- 
sidered.| In estimating a lump sum as 
the compensation in respect of an injury 
resulting in the loss of two fingers of the 
left hand by a qualified blacksmith working 
as a carpenter’s labourer, the Court took 


into consideration (1) the expectation of | 


claimant’s life according to approved 
tables; (2) the possibility of periods of 
unemployment owing to the extra liability 
to risks of accident; (3) the class of work 
which the claimant is unable to undertake. 
£130 was awarded. FaHEy v. BROWN 
(Stanford, 8.M.). Vol. vi, p. 54 


25. Partial—Permanent—Mode of Com- 
putation—Expenses incurred by Worker— 
Lump Sum.| In assessing compensation in 
respect of incapacity either by weekly 
payments or a lump sum, the Court is not 
entitled to take into consideration any 
expenses the worker may have incurred 
in connection with his injury. The award 
must be based on the difference between 
the average weekly earnings before the 
accident and the average amount he is able 
to earn after the accident, subject to the 
minimum fixed by section 2 of the Act of 
1905 (now Third Schedule, 1, (iv), Act of 
1908). In arriving at a lump sum, the 
weekly sum to which the claimant is en- 
titled should first be ascertained and then 
commuted on the principles laid down 
in Reynolds v. Munt, Cottrell, and Co. 
(Vol. v, p. 32; 9 Gaz. L.R. 273). Srup- 
HOLME v. Mars (Sim, J., Pres.). 

Vol. vi, p. 70; 10 Gaz. L.R. 144 


And see COMPENSATION, MEASURE OF, 19. 


26. Partial—Loss of Three Fingers—Lump 
Sum—Offer to take back at Former Wages.] 
Where the claimant, who had lost three 
fingers of his left hand, asked for a lump 
sum, which the respondent did not agree 
to, but offered to take back the claimant 
at his former wages,— 

Held, That a lump sum should not be 
awarded, and that the claimant was en- 
titled only to half-wages to date, and a 
declaration of liability. FRasER v. SCHAEF 
(Sim, J., Pres.). Vol. vi, p. 89 


DIGEST. 
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INCAPACITY—continued. 

27. Partial — Nervous Shock remaining 
after Recovery from actual Injuries.] Claim- 
ant awarded compensation for partial in- 
capacity due to nervous shock remaining 
after he had recovered from the physical 
injuries suffered by the accident. WHrSTON 
v. JESSEN (Sim, J., Pres.). Vol. vi, p. 14 


INCAPACITY. 
Commencing some time after injury— 
Measure of compensation. 
See COMPENSATION, MEASURE oF, 13. 


Increased by Prior Defect—Effect on 
Compensation. 


See COMPENSATION, MEASURE OF, 14. 


INDUSTRIAL CONCILIATION AND ARBI- 
TRATION ACT — Industrial Terms used 
in Both Acts.] The Industrial Conciliation 
and Arbitration Act may be looked at 
for the purpose of ascertaining the meaning 
of industrial terms used in the Workers’ 
Compensation for Accidents Act. SouTHER- 
BY v. AUCKLAND HOSPITAL AND CHARITABLE 
Arp Boarp (Cooper, J., Pres.) 

Vol. i, p. 40; 5 Gaz. L.R. 142 


INFANTS. 
Counsel to advise—Appointment of. 
See PRACTICE, 7. 


Guardian ad litem—Appointment of. 
See Practice, 6, 7. 


Lump Sum—Order for Application of. 
See COMPENSATION, APPLICATION OF, 3. 


Protection of Interests—Prescribing Con- 
ditions—Duty of Court as to. 
See DEPENDANTS, 5. 


INJURY. 
Whether caused by Accident. 
See ACCIDENT, PERSONAL INJURY BY, 


Whether recovered from—Doctors differ- 
ing. 
See INcAPAcity, I. 


INDUSTRIAL WORK. 
Bushfelling. 
See EMPLOYMENT TO wWwuHIcH ACT 
APPLIES, 3, 4. 


What is. 
See EMPLOYMENT TO WHICH ACT 
APPLIES, 5. 


Local Authority. 
See EMPLOYMENT TO WHICH ACT 
APPLIES, 7. 
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INVESTMENT OF COMPENSATION. 
Distributed amongst Dependants. 
See DEPENDANTS, 1, 2. 


In Land—Residence for Widow and 
Family. 
See COMPENSATION, APPLICATION OF, 


I, 2. 


JURISDICTION—Accident on High Seas— 
Voyage of New Zealand Ship between New 
Zealand Ports—Definition of ‘ Worker ”’— 
Employment on Ship in Waters within New 
Zealand or the Jurisdiction thereof—Section 
2.] The Court has power to award com- 
pensation in respect of an accident to an 
employee occurring on a New Zealand ship 
when on the high seas voyaging between 
two New Zealand ports. 

The power given by the New Zealand 
Constitution Act to the Legislature of New 
Zealand to make laws for the peace, order, 
and good government of New Zealand 
authorises the enacting of a law giving a 
right to compensation in such a case. 

A seaman engaged on such a voyage 
and whilst on the high sea is a ‘‘ worker ”’ 
within the definition in section 2 of the Act 
of 1900 (now section 2, Act of 1908), and 
notwithstanding the concluding words of the 
definition. CARRUTHERS v. UNION STEAM- 
sHIP Company (Sim, J., Pres.). 

Vol. vi, p. 28; 9 Gaz. L.R. 646. 
LAND. 

Residence—Purchase out of Compensa- 
tion. 

See COMPENSATION, APPLICATION OF, 
1, 2, 3. 


Work relating directly to—Contracting 
or Subcontracting. 
See CONTRACTING AND SUBCONTRACT- 
mna, 1, 2, 3. 


LAND, CHARGE ON—Interest in Land— 
License to cut Timber—Sale as a Chattel. 
See CHARGE ON LAND. 


LIEN ON LAND. 
See CHARGE ON LAND. 


LIFE INSURANCE — Partial Dependants— 
Benefits from Deceased’s Estate—Whether 
considered. , 
See COMPENSATION, MEASURE OF, 
20-23. 
See DEPENDANTS, 11. 


LOCAL AUTHORITY. 
Industrial Work by—Trade or Business. 
See EMPLOYMENT TO WHICH ACT 
APPLIES, 7. 
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LOCAL AUTHORITY—continued. 
Hospital and Charitable Aid Board— 
Whether Local Authority. 
See EMPLOYER, 1. 


LUMP SUM. 
Commutation of Weekly Payments. 
See COMPENSATION, MEASURE OF, 
15-18. 


Commutation—By Supreme Court after 
Certificate under Section 10. 
See PRACTICE, 2. 


Award of. 
See Incapacity, 13, 16, 20, 21, 22, 
23, 24, 26. 
How computed. 
See INcAPACITY, 25. 
Infant—Order for Application of. 
See COMPENSATION, APPLICATION OF, 
4. 


Not awarded. 
See Incapacity, 26. 


MAORI — Respondent — Service — Maori 
Translation. 
See PRACTICE, 8. 


MASTER AND SERVANT — Whether Re- 
lationship exists—Employer and Worker. 
See EMPLOYER, 3-5. 


MEASURE OF COMPENSATION. 
See COMPENSATION, MEASURE OF. 


MEDICAL EXPENSES—Whether allowable 
on Assessment of Compensation. 
See COMPENSATION, MEASURE OF, 19. 


MINIMUM AWARD—Section 2 of Act of 
1905. 
See INcAPAcity, 21. 


MISCONDUCT. 
| See SERIOUS 
CONDUCT. 


AND WILFUL MiIs- 


NEURASTHENIA. 
Connection with Accident—Shock of Fall. 
See AccCIDENT, PERSONAL INJURY 
BY, 7. 





Prolongation of Incapacity. 
| See INCAPACITY, 3, 27. 


Supervening after Injury—Mental Worry. 
See Incapacity, 5. 
NOMINAL AWARD. 
See DECLARATION OF LIABILITY. 
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NOMINAL AWARD—continued. 
Probable future incapacity. 
See INCAPACITY, 9. ° 


Declaration of Liability without. 
See PRAcTIcE, 4. 


NOTICE OF ACCIDENT. 

1. Delay—Respondents not Prejudiced— 
Section 12, (3).] Where there was delay in 
the service of the notice of the accident,— 

Held, That the respondents were not 
prejudiced, and therefore (under the second 
previso to section 12 of the Act of 1900— 
now section 12, (3), Act of 1908) the delay 
was not a bar to the proceedings. REDDIE 
v. BALCLUTHA CORPORATION (Cooper, J., 
Pres.). Vol. i, p..18; 5 Gaz. L.R. 253 


2. Delay—Incorrect Diagnosis.] An acci- 
dent to the claimant happened on the 25th 
July, but no serious symptoms appeared 
until the 12th August. The illness was then 
wrongly diagnosed as gravel, and the 
claimant was not informed of the actual 
nature of his illness until the receipt of a 
certificate from the medical attendant on 
the 19th September, which his father gave 
to the respondents on the 21st September. 
Formal notice was given on the 29th Sep- 
tember. | 

Held, That the notice was sufficient. 
Rink v. NATHAN AND Co. (Chapman, J. 
Pres.). Vol. iii, p. 9 


3. Dispensing with—Knowledge of Em- 
ployer—Not Prejudiced—Whether necessary 
to be given by Worker—Section 12, (1), (a), 
and (3).] It is not essentail that the notice 


of accident should be given by the claimant | 
| PARTIAL DEPENDANTS. 


himself. 


DIGEST. 


(52) 


| NOTICE OF ACCIDENT—continued. 





As the object of the notice is to give the | 


employer a fair opportunity of inquiring into 
the matter, it is a reasonable ground for 


dispensing with it that the accident hap- | 


pened virtually in the presence of a respon- 
sible officer of the respondent company who 
reported it to the company in due course, and 
that the company has not been prejudiced 
by any delay. Luck v. GOLDEN CHAIN 
DREDGING ComPANY (Chapman, J., Pres.). 
Vol. iii, p. 62 


4. Respondent aware of Occurrence within | 


a Few Days—Formal Notice in about Three 
Months.| Where the respondent had within 
a few days after the accident acquired a 
sufficient knowledge of the occurrence to 
- render it impossible that he would be pre- 
judiced by the want of formal notice, and a 
formal notice was given about three months 
after the accident,— 





Held, That either the notice was sufficient 
or ought to be dispensed with. SExEp v. 
SOMERVILLE (Chapman, J., Pres.). 

Vol. iii, p. 39; 7 Gaz. L.R. 199 


OPTION AS TO REMEDIES — “ Proceed 
against ’’—Interpretation of —Receipt of Com- 
pensation—Prior Commencement of Action 
against Third Party—Action barred—Sec- 
tion 18, Section 7, (b).] The words “ pro- 
ceed against’ in section 16 of the Act of 
1900 (now section 18, Act of 1908) and 
similar expressions in other sections do not 
mean the taking legal or formal action, or 
even any isolated step towards such action, 
but in all cases a Court must look at the 
substance and not the form, and nothing 
short of taking or agreeing to take or re- 
covering compensation or damages irre- 
vocably binds the workman so as to bar him 
from his alternative right to recover from 
a third party, or the employer, as the 
case may be. The decisions under the 
British Act fully discussed. 

An injured worker commenced an action 
against a third party to recover damages, 
and subsequently received several pay- 
ments from his employer expressly pur- 
porting to be compensation under the 
Workers’ Compensation for Accidents Act :— 

Held, That the receipt of these payments 
prevented him recovering in the action 
against the third party. HratH v. UNIon 
STEAMSHIP ComPANY (Denniston J., .in 
Supreme Court). 

Vol. iii, p. 26; 23 N.Z. L.R. 637 ; 
6 Gaz. L.R. 368. 


See DEPENDANTS, 6-12. 


Measure of Compensation. 
See COMPENSATION, MEASURE OF, 
20-35. 


Receipts from Deceased’s Estate—Life 


| Insurance—Whether considered. 


See COMPENSATION, 
20-23. 


PARTIAL INCAPACITY. 
See cases under INCAPACITY. 


MEASURE OF, 


PARTNERSHIP — Dissolution before Ac- 
cident—Sleeping Partner—Dissolution by 
Active Partners. 

See EMPLOYER, 2. 


PAYMENT — Of Compensation — Whether- 
Formal Claim waived by. 
See Cuarm, 2, 4-8. 
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PERSONAL INJURY BY ACCIDENT. 
See ACCIDENT, PERSONAL INJURY BY. 


PIECEWORKER — Or Independent Con- 
tractor. 
See cases under WORKER. 


PRACTICE. 

1. Amendment—Amount of Compensation 
claimed.] Ina claim by a partial dependant 
of a deceased person the Court allowed the 
claim to be amended by increasing the 
amount claimed without imposing terms. 
Reip v. Lapy CHARLTON GOLD-DREDGING 
Company (Cooper, J., Pres.). 

Vol. i, p. 10; 5 Gaz. L.R. 9 


2. Certificate of Supreme Court on Assess- 
ment upon Dismissal of Action—Effect of— 
Whether an Award—Section 9—Commuta- 
tion for Lump Sum—Power of Supreme 
Court—Act of 1905, Section 3.] A certificate 
of the Supreme Court granted on the dis- 
missal of an action under sections 9 and 10 
of the Act of 1900 (now section 9, Act of 
1908), though it has the force and effect of 
an award of the Arbitration Court, does not 
actually become one. There is no machinery 
for transferring the certificate, and it remains 
in the Supreme Court. In such a case the 
Supreme Court (and, semble, not the Arbi- 
tration Court) has power to grant a lump 
sum in lieu of the weekly payments under 
section 3 of the amending Act of 1905 (now 
Third Schedule, 9, Act of 1908). Tara- 
BOCHIA v. HOWDEN (Stout, C.J., in Supreme 
Court. ) Vol. v, p. 21; 26 N.Z. L.R. 281; 

9 Gaz. L.R. 50. 


Notre.—By section 10 of “ The Statute 
Law Amendment Act, 1906” (now section 
9, (3), Act of 1908), the certificate is filed 
with the Clerk of Awards, and becomes an 
award of the Court of Arbitration. (See 
COMPENSATION, MEASURE OF, 17.) 


3. Claim—Power of Court to include De- 
pendants whose Claims are not set up.| 
Where a claim by a partial dependant is 
properly before the Court, it is entitled to 
look at the whole situation of the family 
and include in the award all whom it may 
consider dependants, whether their claims 
have been set up or not. MurpuHy v. 
LYTTELTON (Chapman, J., Pres.). 

Vol. iv, p. 8; 8 Gaz. L.R. 196 


4. Declaration of Liability—No Nominal 
Award.| Declaration of liability made with- 
out awarding a nominal sum. ROBERTS v. 
CAMPBELL (Chapman, J., Pres.). 

Vol. iii, p. 55 











PRACTICE—continued. 

5. Further Evidence after Hearing—Sur- 
prise — Hxuceptional Circumstances.| It is 
only in exceptional circumstances such as 
existed in Bigsby v. Dickinson (4 Ch.D. 24) 
that leave will be given to adduce further 
evidence after the hearing is concluded. 
Such an application on the ground of 
surprise refused where the Court was of 
opinion that the applicant could have 
and ought to have been prepared with the 
evidence in question at the hearing. GrIBBs 
v. THOMPSON (Sim, J., Pres.). 

Vol. vi, p. 74; 10 Gaz. L.R. 150 


6. Guardian ad litem—Appointment of.] 
A guardian ad litem appointed as in the 
Supreme Court, although there is no rule 
dealing with the matter. 

ROBERTS v. CAMPBELL. (Chapman, 
J., Pres.). Vol. iii, ‘p.. 55. 

Power v. THomson. Vol. iv, p. 23; 
8 Gaz. L.R. 82. 


7. Infant or Other under Disability—Coun- 
sel to advise—A ppointment of—Selection of — 
Mode of Application—Guardian ad litem.]} 
Where it is desirable that an infant or other 
person under disability should be independ- 
ently represented, the Court will, on the 
suggestion of a party having adverse 
interests, appoint counsel to advise in the 
interests of the infant by analogy to Rule 71 
of the Code of Civil Procedure. The selec- 
tion will be made by the Court either at 
the instance of some disinterested relative 
or by some mode of selection adopted by 
itself. A person adversely interested should 
not appoint or select the counsel. Applica- 
tion to appoint counsel may be made by 
letter to the Clerk of Awards. 

The Court will, where necessary, appoint 
a guardian ad litem. WARREN v. WARREN 
(Chapman, J., Pres.). 

Vol. iii, p. 53; 7 Gaz. L.R. 122 


Notre.—Followed as to appointment of 
counsel in Williams v. McPherson (Vol. iv, 
p-. 27). 


8. Maori Respondent — Service — Maori 
Translation.| Although there is no special 
provision in the Act as to Maoris, the 
Court ordered that a Maori translation 
of the claim be served on a Maori respondent 
by registered letter with a notice in Maori 
of the date of hearing, McKenna v. 
WatsH (Chapman, J., Pres.). Vol. iv, p. 3 


9. Procedure—Control of Court—No Rule 
—Appointment of Guardian ad litem.] 
The Court has control of its procedure. 
An infant has a right to compensation, 
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PRACTICE—continued. 
and the mode in which he is to recover 
is a question of procedure and cannot be 
affected by the want of a rule. A guardian 
ad litem appointed accordingly. RoBERTS 
vy. CAMPBELL (Chapman, J., Pres.). 

Vol. iii, p. 55 


10. Question of Fact—Function of Court. ] 
In determining a question of fact in accident 
compensation cases the function of the Court 
is to view the circumstances and evidence as 
a jury. Reppre v. BALCLUTHA CORPORA- 
TION (Cooper J., Pres.). 

Vol. i, p. 13; 5.Gaz. L.R. 253 


1l. Security for Costs—Clavmant resident 
out of Colony—ZJurisdiction of Court—Rea- 
sonable Grounds for Claim—Ezxamination of 
Witnesses abroad.| The Arbitration Court 
has jurisdiction to order a claimant resident 
out of New Zealand to give security for the 
respondent’s costs. Such an order will not, 
however, be made unless the respondent 
shows that there is reason for suspecting 
that there are no reasonable grounds for 
making the claim. An order for the exami- 
nation of witnesses abroad will not be made 
as of course, but terms will be considered 
so that the respondent does not incur costs 
which he could not recover if successful. 
Rosso v. SKINNER (Sim, J., Pres.). 

Vol. vi, p. 9; 9 Gaz. L.R. 530 

Costs, 

See Costs. 


PRINCIPAL—And Contractor—Section 15. 
See CONTRACTOR AND SUBCONTRACTOR. 


PROCEDURE—Court’s Control of its—No | 


Rule. 
See PRACTICE, 9. 


“PROCEED AGAINST’—Alternative Re- 
medies—What is a Proceeding. 
See OPTION AS TO REMEDIES. 


RECEIPT IN FULL — Whether Agreement 
as to Amount and Duration of Compensa- 
tion. 

See AGREEMENT, 1-5. 


REDUCTIONS—Dating back Future—Power 
reserved. 
See INcAPACITY, 14. 
See Review OF WEEKLY PAYMENTS, 
L, 2. 
Dating back. 
See Review oF WEEKLY PAYMENTS, 
3. 


DIGEST. 
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RELEASE IN FULL—Whether Agreement 
as to Amount and Duration of Compensa- 
tion. 

See AGREEMENT, 1-5. 


REVIEW OF WEEKLY PAYMENT. 

1. Reduction—Dating back to Filing of 
Notice—Special Clause added to Award— 
Third Schedule, 7.| A clause added to an 
awacd in respect of total disablement that, if 
notice of application to reduce filed and 
served, the Court may make reduction date 
back to the filing of the notice. BLAND v. 
Davis (Chapman, J., Pres.). Vol. iv, p. 11. 


2. Reduction—Dating back to Filing of 
Notice—Account of Earnings to be kept, and 
Statement given.] Where an award of weekly 
compensation for partial disablement by 
loss of an eye was given power was specially 
reserved to date back any future reduction 
to the date of the filing of the application ; 
claimant to keep an account of his earnings, 
and to furnish a full account to the re- 
spondent at the end of a year. DENSEM v. 
SPEDEN (Chapman J., Pres.). 

Vol. iv, p. 15; 8 Gaz. L.R. 58 


3. Reduction — Claimant earning wage 
equal to Average Harnings before Accident— 
Reduction of Award to Nominal Amount— 
Dating back.| Where, on an application for 
review, it appeared that the claimant was 
earning, in regular employment, a wage 
equal to his average earnings during the 
twelve months previous to the accident 
(although not equal to his actual earnings at 
the time of the accident), the award was 
reduced to a nominal amount. 

The Court has power to make a reduction 
in an award operate retrospectively as froin 
the date on which a claimant’s incapacity 
ceased or became less. Morton and Co. v. 
Woodward ([1902] 2 K.B. 276) followed. 
McCartuy v. Ross (Sim, J., Pres.). 

Vol. vi, p. 20; 9 Gaz. L.R. 525 


4. Claimant earning Wages equal to Earn- 
ings at Time of Accident—Cancellation—De- 
claration of Liability.) Where, on an ap- 
plication for review, it appeared that the 
claimant had been for some time receiving 
the same wage as he was earning at the date 
of his injury, the payments were cancelled 
as from a date up to which payment had 
been made, and a declaration of liability 
made on the original application was di- 
rected to stand. PHILuips v. SkaAGER (Sim, 
J., Pres.). Vol. vi, p. 59 


Application for—Whether recovered from 
Injury. 
See Incapacity, 6. 
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REVIEW OF WEEKLY PAYMENT—contd. 
Dating back Reduction on. 
See INCAPACITY, 14, and ante, 1, 2, 3. 


SERIOUS AND WILFUL MISCONDUCT. 

1. Disobedience of Order—Room for Ezer- 
cise of Judgment—Wilful Act—Section 5.] 
Whilst the claimant was riding on and 
driving the respondent’s coal-cart the horse 
fell and he was thrown forward, his 
eye striking the hames. The respondent’s 
manager said that he ordered the claimant 
not to ride upon the cart. The Court was, 
however, satisfied by other evidence that 
in general the men used their own judg- 
ment in the matter, and that probably the 
men understood the order as applying only 
to certain streets or classes of streets, in 
which case there was room for exercise of 
judgment. Though it was wrong to ride 
on the load in the street in question, the 
Court considered that it was at most an 
error of judgment, and not a wilful act. 
Wats v. BRown (Chapman, J., Pres.). 

Vol. iv, p. 30; 8 Gaz. L.R. 321 


2. Disobedience of Explicit Order known to 
be seriously insisted wpon—Regulations under 
“The Coal-mines Act, 1891 ’’—Regulation 
of Mine—Mere Possibility of Convenience to 
Employer.| The claimant, a worker in a 
coal-mine, was proceeding up a dip in the 
mine in obedience to a message from the 
deputy manager. A trucker. who had 
brought the message called to him to re- 
turn, as the former’s light had gone out, 
and then urged him to ride up on the truck 
or box, which he had previously refused to 
do. He complied, and was crushed between 
the truck and the roof. The regulations 
under ‘‘ The Coal-mines Act, 1891,” pro- 
hibited riding on any truck or wagon upon 
any surface incline or railway without the 
consent of the manager, and a special 
regulation of the particular mine, con- 
spicuously displayed, stated that ‘‘ Riding 
on the boxes is strictly forbidden.” 

Held, That the injury was directly at- 
tributable to the serious and wilful mis- 
conduct of the claimant. 

It was contended that he was justified 
in riding, as he had been delayed in showing 
the light to the trucker, and would be late 
in reaching his destination :— 

Held, That the mere possibility that the 
act of disobedience might prove convenient 
to the employer, without proof that it was 
urgent or necessary or considered neces- 
sary, is not sufficient to justify it against 
an explicit order known to be seriously in- 


SERIOUS AND WILFUL MISCONDUCT— 
continued. 
sisted upon. CROWEv. NEw ZEALAND CoAL 
AND Ort Company (Chapman, J., Pres.). 
Vol. iv, p. 43: 8 Gaz. L.R. 328 


3. Disobedience of Order—Doctor’s Orders 
not to go to Work — Revocation by other 
Officials of Respondent.] The deceased, 
who was employed on one of respondent 
company’s steamboats, was told by the 
company’s medical officer not to go to work 
for a week, on account of an injury. The 
master of another steamboat of the same 
company, however, employed him. The 
boat was sunk in a collision, and he was 
drowned. 

Held, That the death was not attributable 
to the serious and wilful misconduct of the 
deceased. CARTER v. SETTLERS’ STEAMSHIP 
Company (Chapman, J., Pres.). 

Vol. v, p. 6; 8 Gaz. L.R. 655 


4. Disobedience of Order — No Explicit 
Order.| The claimant was injured whilst 
removing chips with his hand from the saw- 
bench in front of a circular saw which he 
was feeding. The Court was not satisfied 
that there was any explicit order not to 
remove chips with his hands, and considered 
that the words used by respondent did not 
amount to more than sound advice. 

Held, That the injury was not attributable 
to the serious and wilful misconduct of the 
claimant. GoopIN v. Stuart (Sim J., 
Pres. ). Vol. vi, p. 22; 9 Gaz. L.R. 544 


5. Disobedience of Order—No Explicit 
Order.| The claimant was told by the re- 
spondent to cut a gorse fence, and to take 
an axe with him for the purpose. He said 
he preferred a tomahawk. The respondent 
said it was too light and that an axe 
was the thing, and an axe was thereupon 
ground for the purpose by the respondent 
himself with the assistance of the claimant. 
The claimant nevertheless used a toma- 
hawk for the purpose, and injured the 
thumb of his left hand. 

Held, That the injury was not attributable 
to claimant’s serious and wilful misconduct. 
MOLLER v. GIBSON (Sim, J., Pres.). 

Vol vi, p. 48; 10 Gaz. L.R. 69 


Disregard of Repeated and Pointed Orders. 
See ACCIDENT ARISING OUT OF AND IN 
THE COURSE OF EMPLOYMENT, 4. 





vertence—Disobeying Order or Disregard- 
ing Advice.}| Where the methods of the 
claimant were both careless and clumsy, and 


| 
6. Methods careless and clumsy—Inad- 
he had been warned about his carelessness, 
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DIGEST. 
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SERIOUS AND WILFUL MISCONDUCT— | SERIOUS AND WILFUL MISCONDUCT— 


continued. 
and told that he would have an accident 
some day, but where the Court considered 
that the accident was due to inadvertence, 
and that the claimant was not actually dis- 
obeying an explicit order, but momentarily 
disregarding sound advice,— 

Held, That there was not “serious and 
wilful misconduct ’”’ within the meaning of 
the Act. TEAL v. STEVENS (Chapman, J., 
Pres.). Vol. ii, p. 36; 7 Gaz. L.R. 60 


7. Negligent Erection of Scaffold—Wrong- 
ful Act or Omission knowingly done.| Great 
carelessness in the erection by the claimant 
of a scaffold by the collapse of which he 
was injured is not “ serious and wilful mis- 
conduct”? on his part. There must be 
either the doing of an act knowing it to 
be wrong, or the knowing omission of an 
obvious and necessary step required for 
safety. Branp v. Davis (Chapman, J., 
Pres.). 


8. Thoughtless Act for own Amusement— 
Order by Fellow-employee to remedy—Act 
unconnected with Ordinary Duties—Arising 
out of and in Course of Employment—Sec- 
tions 5 and 6.] The claimant was injured 
through attempting to remove a piece of 
loose belting from a revolving shaft. His 


duties were not concerned with the ma-. 


chinery, and he had no experience in con- 
nection with machinery. He had placed 
the belting on the 
and for his own amusement, and was walk- 
ing away when he was peremptorily ordered 
to return and remove it by a fellow-worker 
who was an experienced man, and much 
older, but to whose orders he was not 
subject. 

Held, That neither in placing the belting 


on the shaft nor in removing it was the. 
claimant guilty of serious and wilful mis- | 


conduct. 
Held, also, That as the accident was caused 


Vol. iv, p. 11 | 


lee | rectly attributable to the serious and wilful 





by obedience to an order given by a more | 
experienced fellow-workman in the supposed | 
interests of the employer, and in what must | 
be regarded as an emergency, it arose out of | 


and in the course of the claimant’s employ- 


ment, although his act was unconnected with 
and foreign to his ordinary duties. 
Kauri TIMBER Company (Sim, J., Pres.). 


Vol. vi, p. 11; 9 Gaz. L.R. 505 | 


9, Payment of Compensation with Full’ 
SUPREME COURT — Effect of Certificate 


Knowledge—Agreement admitting Liability— 
Subsequently raising Defence—Sections 5, 8.] 
Where the respondent with full know- 


ledge of the facts pays, and continues for | 


SALT v. | 


continued. 
some time to pay, compensation under the 
Act, there is a binding agreement under 
section 8 admitting liability to pay com- 
pensation, and the defence of “ serious and 
wilful misconduct ”’ of the claimant cannot 
be raised. Hamitton v. NEW ZEALAND 
Crown Mines Company (Cooper, J., Pres.). 
Vol. ii, p. 4; 5 Gaz. L.R. 182 


10. Warnings — Evidence of Warnings 
vague and uncertain.| The claimant was 


engaged at a confectionery-cutting machine 


having a guillotine-knife worked by hand- 
power, her duty being to remove cubes 
of confectionery as they were cut. The 
machine having been stopped, the claimant, 
thinking that some cubes were behind the 
knife, placed her fingers under the guard, 
and before she could withdraw them the 
machine was started, and the tops of three 
of her fingers were severed. There was 
evidence that the girls employed in the 
factory had been warned from time to time 
in a general way to be careful, and not put 
their hands too near the knife, and also that 
on the morning of the accident the claimant 
herself had been warned by the youth who 
worked the machine; but the terms of the 
latter warning were not given, and altogether 
the evidence of warning was vague and un- 
certain. 

Held (following Reeks v. Kynock—18 
T.L.R., 34), That the injury was not “ di- 


misconduct ’’ of the claimant. PHINIX v. 
BROWN AND GEDDES (Cooper J., Pres.). 
Vol. i, p. 1; 5 Gaz. L.R. 17 


|SHIPPING AND SEAMEN ACT—Payments 


under— Deduction from Compensation. 
See COMPENSATION, MEASURE OF, LI. 


STRAIN—Existing Heart-disease—Paralysis 


_—Whether Accident. 


See AccIDENT, PERSONAL INJURY 
ey. 1. 
SUBCONTRACTING. 
See CONTRACTING AND SUBCON- 
TRACTING. 


-SUBCONTRACTOR—Or Worker. 





See WORKER, 5. 


under Section 9—Jurisdiction to commute » 
to a Lump Sum. 
See PRACTICE, 2. 
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TRADE OR BUSINESS. 
Directly a Part of or Process in—Con- 
tractor—Section 16, (c), (ii). 
See CONTRACTING AND SUBCONTRACT- 
Inq, 1, 2. 


Local Authority—Industrial work—Sec- 
tion 4, (3). 
See EMPLOYMENT TO 
APPLIES, 7. 


VERBAL CLAIM—Whether sufficient. 
See Ciarm, 4, 6, 9. 


WORK. 
Agriculture—Section 5, Act of 1902. 
See CONTRACTING AND SUBCONTRAOCT- 
ING, 3. 


Agriculture — Horticulture — Gardener 
—Cutting Hedge—Not part of Trade or 
Business. 

See EMPLOYMENT TO 
APPLIES, 2. 


wHicH AocT 


wHicw AcT 


Agriculture—Mere Messenger. 
See EMPLOYMENT TO WHICH ACT 
APPLIES, 8. 
** Building ’>—Clearing and painting Ceil- 
ings. 
See EMPLOYMENT TO WHICH AcT 
APPLIES, 1. 
Engineering. 
See EMPLOYMENT TO wHIcH ACT 
APPLIES, 6. 


Hazardous. 
See EMPLOYMENT TO 
APPLIES, 4, 6. 


Industrial. 
See EMPLOYMENT TO wWwuicH AcT 
APPLIES, 3, 4, 5, 7. 


Part of a Process in Trade or Business— 
Contracting or Subcontracting. 


DIGEST. 





_J., Pres.). 


WHIcH ACT | 
_ang—Unspecified Area at So-much an Acre— 
| Pieceworker.| Where the claimant was en- 
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WORKER—continued. 
Simmonds v. Faulds (17 Times L.R. 352) 
followed. 

G. P. agreed to fell bush for the respondent 
at so-much an acre. He handed the con- 
tract over to W. P., who arranged with the 
claimant and another to do the work and 
share the proceeds on a partnership basis. 

Held, That the claimant was one of three 
joint contractors, and was not a ‘‘ worker’”’ 
within the definition. SmiITH v. CLARKE 
(Cooper, J., Pres.). 

Vol. i, p. 16; 4 Gaz. L.R. 248 


2. Or Independent Contractor — Contract 
for Stoping-work in Mine at per Running 
Fathom—Written Contract and Progress-pay- 
ments—Precework.| The claimant was one 
of a party of miners who were the success- 
ful tenderers for certain stoping-work (labour 
only) in a mine at a price per running 
fathom. The contract provided for pro- 
gress-payments, for a forfeiture of the 
balance and the deposit if the terms were 
not carried ou, and contained provisions 
enabling the respondent to complete on 


failure by the contractor or upon his death. 


Held (following Smith v. Clarke—Vol. i, 
p- 16; 4 Gaz. L.R. 248), That the claimant 
was an independent contractor and not a 
pieceworker within the meaning of the Act. 
Evans v. Penwyllt Silica Brick Company 
(18 T.L.R. 58) distinguished. Dickson v. 
TALISMAN CONSOLIDATED COMPANY (Cooper 
Vol. ii, p. 19; 5 Gaz. L.R. 258 


3. Or Independent Contractor — Bushfell- 


gaged in felling an unspecified area of bush 


_to clear the land for farming purposes at 
_so-much an acre, and was subject in all 


respects to the directions of the respondent, 





See CONTRACTING AND SUBCONTRACT- | 


me, 1, 2. 


Relating directly to the Land—Contract- 


ing or Subcontracting. 


See CONTRACTING AND SuBcONTRACT- | 473) 


Inq, 1-3. 


WORKER. 

1. Or Independent Contractor—Definition 
of “ Worker ”’—Bushfelling—Section 2, (1).] 
To constitute a ‘“‘ worker’? within the de- 


he was not a contractor but was a piece- 
worker, and was within the Act. PENROSE». 


_ PowE.Lu (Chapman, J., Pres.). 





finition in the statute the relationship of | 


master and servant must substantially exist 
—that is, the work must be under the con- 
trol of the master, and the worker subject 
to the employer’s orders. An independent 
contractor is not included. McGregor v. 
Dansken ([1899] Sc. Sess. Cas. 1, p. 536) and 





Vol. iii, p. 15; 7 Gaz. L.R. 65 
See also Summerfield v. Lusk (9 Gaz. L.R. 


4. Or Independent Contractor — Original 


Contractors taking in Another on Shares— 


| Bushfelling.] 


Where two persons entered 
into a contract for bushfelling at so-much 
an acre, and subsequently arranged with the 
claimant, a brother of one of them, to join 
them, sharing according to the time worked 
by each,— 

Held, That the claimant was not the 
servant of the others, and was not a 
*‘ worker.” RickarRD v. RicKaRD (Chap- 
man, J., Pres.). Vol. iii, p. 58 
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WORKER—continued. 

5. Or Independent Contractor—Relation of 
Master and Servant—Subcontractors—Con- 
trol of Operations — Bushfelling — No Deter- 
minate Area.| In the case of a contract 
with the owner of land to cut trees and con- 
vert them into merchantable timber, and 
two subcontracts, one under the other, it 
being assumed by all the parties that the 
control of the operations passed to the 
successive subcontractors except in so far 


as it was expressly reserved to the im-| 


mediately superior contractor, the relation 


of master and servant does not exist between | 
The fact that there | 


any of the parties. 
was no determinate area of bush which the 
successive contractors bound themselves to 
cut out is insufficient in itself to determine 
that the relationship exists. MoRRIs v. 
Wiwuiams (Chapman, J., Pres.). 

Vol. iii, p. 78; 7 Gaz. L.R. 195 


6. Or Independent Contractor—Gravel from 
Pit at per Cubic Yard—Lvcensee of Pit- 
owner—Supplying other Persons—Purchase of 
Explosives by Claimant.) ‘The claimant ar- 
ranged with the respondent (who had con- 
tracted to gravel certain streets) that the 
claimant should get gravel from a cor- 
poration gravel-pit and supply the re- 
spondent at a price per cubic yard. The 
Corporation allowed persons without charge 
to take the gravel. In wet weather the 
claimant used the time in stripping the 
clay above the gravel. The claimant had 
during the currency of the arrangement 
also delivered gravel from the pit to two 
other persons on similar terms to those 
arranged with the respondent. 

Held, That the claimant was the licensee 
of the Corporation, and sold the gravel to 
the respondent, and that therefore the re- 
lation of employer and employee did not 
exist. The fact that the claimant had pur- 
chased his own explosives was not in itself 
conclusive that he was a contractor, and 
was quite consistent with his being an em- 
ployee. Dunn v. Witson (Chapman, J., 
Pres.). Vol. iv, p. 32; 8 Gaz. L.R. 326 


7. Or Independent Contractor—‘‘ Worker ”’ 
and “‘ Employer ’”’—Whether Relationship ex- 
isted—Contract for Use of Traction-engine— 
Section 6.] The claimant contracted with 
the respondent for the use of his traction- 
engine to shift a house. The claimant was 
to be paid £3 a day, which was, as he him- 
self put it, ‘for the use of the engine and 
the drivers and the fuel.’ During the work 
he was injured through the sudden tighten- 
ing of a wire rope used in hauling the load. 

Held, That the relationship of “ workez ” 


DIGEST. 
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WORKER— continued. 
and ‘‘ employer ”’ in the sense contemplate 
by the Act did not exist. Levert v. Bia- 
NELL (Chapman J., Pres.). Vol. ii, p. 44 


8. Or Independent Contractor—Driver of 
Cart engaged as Common Carrier.] A com- 


/mon carrier, engaged to bring his cart to 


cart, is not a ‘‘ worker 








assist in removing machinery and injured 
whilst assisting to lift the same from the 
” within the mean- 
ing of the Act. Warrington v. Opotiki Town 
Board (Vol. ii, p. 4) distinguished. StapDE 
v. GORDON (Chapman J., Pres.). 
Vol. iv, p. 47; 8 Gaz. L.R. 319 
9. Or Independent Contractor—Master of 
Scow providing a Boat and Crew, Himself 
taking Charge at So-much a Day.| The 
master of a scow provided for £2 per day a 
boat and crew for sounding purposes, he 
himself taking charge and moving the 
boat to places directed by those taking the 
soundings. The boat was overturned and 
the master drowned. 
Held, That he was a contractor and not a 
‘‘ worker.’ STENERSEN v. THE Kina (Sim, 
J., Pres.). Vol. vi, p. 18; 9 Gaz. L.R. 511 


10. Or Independent Contractor—Hire of 
Engine—Men at Specified Wages to be pro- 
vided — Owner himself Working.] Where 
the owner of a woodcutting plant lent it, 
at a specified rate per day for its use, and 
agreed to provide certain labour, including 
the engine-driver, at specified wages, and 
he himself took the position of engine- 
driver,— 


+ Held, on a claim for compensation in 


respect of an injury to himself, That he was 


an independent contractor and not a 
‘* worker.” GAIGER v. MCLELLAN (Sim, J., 
Pres.). Vol. vi, p. 33; 10 Gaz. L.R. 54 


11. Manager of Sheep-siation—Employed 
also as Ordinary Station Hand, and doing 
Manual Labour.}| A person employed as. 
manager of a sheep-station and also to do 
the work of an ordinary station hand, and 
a sub&tantial part of whose duties consists 
in doing work which involves manual labour 
and labour necessitating physical exertion 
other than manual is a ‘“ worker” within 
the meaning of the Act. Gray v. MENLOVE 
(Sim, J., Pres.). 

Vol. vi, p. 64; 10 Gaz. L.R. 90 
WORKER. 

Definition—Employed on Ship within 

New Zealand or the Jurisdiction thereof. 
See JURISDICTION. 

Whether ‘‘ Employer’? of—Master and 
Servant. 

See EMPLOYER, 3-5. 


By Authority : Joun Mackay, Government Printer, Wellington.—1908. 
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